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INTRODUCTION: Offense 
without Defense 
 

͞Defense to me is the key to playing baseball͘͟ 
 
Willie Mays 

 
The �ĐŚŝĞǀĞƌ͛Ɛ�Risky Mindset 
 
WĞƌŚĂƉƐ�ǇŽƵ͛ƌĞ�ĂŶ�ĞŶƚƌĞƉƌĞŶĞƵƌ͕�Ă�ŚŝŐŚůǇ�ƉĂŝĚ�ƉƌŽĨĞƐƐŝŽŶĂů͕�ĂŶ�ŝŶǀĞƐƚŽƌ�KZ�ĂŶǇ�
ĐŽŵďŝŶĂƚŝŽŶ�ƚŚĞƌĞŽĨ͘��/�ĂƉƉůĂƵĚ�ǇŽƵ�ďĞĐĂƵƐĞ�ǇŽƵ͛ǀĞ�ĐŚŽƐĞŶ�ƚŽ�ŐĞƚ�ŽƵƚ�ƚŚĞƌĞ�ĂŶĚ�ŵĂŬĞ�Ă�
ĚŝĨĨĞƌĞŶĐĞ�ĨŽƌ�ǇŽƵƌƐĞůĨ�ĂŶĚ�ǇŽƵƌ�ůŽǀĞĚ�ŽŶĞƐ͘��WĞƌŚĂƉƐ�ǇŽƵ͛ǀĞ�ĨŽƵnd a level of success in 
your own business, in which case I salute you for entering the riskiest of arenas.   
 
/Ĩ�ǇŽƵ͛ƌĞ�ĂŶ�ĞŶƚƌĞƉƌĞŶĞƵƌ͕�ǇŽƵ͛ǀĞ�ƉƌŽďĂďůǇ�ŐŽƚ�ƚŚĞ�ĚĞĨĞŶƐŝǀĞ�ŝŶƐƚŝŶĐƚƐ�ŽĨ�Ă�Ɖŝƚ�ďƵůů�ŐĞƚƚŝŶŐ�
into a fight (the dog, not the pop star).  What I mean is that you may be mostly geared for 
offense and are prepared to bear the risk of negative fallout if it ensues.   
 
WĞƌŚĂƉƐ�/͛ŵ�ŐĞŶĞƌĂůŝǌŝŶŐ�Ă�ďŝƚ͕�ďƵƚ�/�ĐĂŶ�ƐĂǇ�ƚŚŝƐ�ǁŝƚŚ�ƐŽŵĞ�ĐĞƌƚĂŝŶƚǇ�ďĂƐĞĚ�ƵƉŽŶ�ŵǇ�
extensive 20-year history in coaching and hanging out with all kinds of high achievers and 
entrepreneurial types. Entrepreneurs are mostly a rough and ready bunch that are willing 
to take big risks to accomplish big goals.  I respect this very much.  However, it lacks a 
ĐĞƌƚĂŝŶ�ĂŵŽƵŶƚ�ŽĨ͕�ƐŚĂůů�ǁĞ�ƐĂǇ͙ĐĂƵƚŝon.   
 
You may be able to manage the blows in the event of a catastrophe, but how about your 
loved ones?    
 
^Ž͕�ƚŚŝƐ�ďŽŽŬ�ǁŝůů�ďĞ�Ă�͞ĐŽŵŝŶŐ�ŽĨ�ĂŐĞ͟�ƚĞƐƚ�ŽĨ�ƐŽƌƚƐ͘��DǇ�ĐŚĂůůĞŶŐĞ�ƚŽ�ǇŽƵ�ƚŽ�ĂƐŬ�ǁŚĞƚŚĞƌ�
ǇŽƵ͛ƌĞ�ǁŝůůŝŶŐ�ƚŽ�ƚĂŬĞ�ƐŽŵĞ�ƐƚĞƉƐ�ƚŽ�ŵĂŶĂŐĞ�ǇŽƵƌ�ƌŝƐŬ͍��This is not for your own benefit, 
but for the benefit and safekeeping of those you love and value the most?   
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HOW TO USE THIS BOOK 
 
The following pages are an overview of the defensive landscape for protecting your 
business, your investments, your legacy ĂŶĚ�ǇŽƵƌ�ůŽǀĞĚ�ŽŶĞƐ͘��/ƚ�ĚŽĞƐŶ͛ƚ�ƌĞĂůůǇ�ŵĂƚƚĞƌ�ǁŚĂƚ�
ďƵƐŝŶĞƐƐ�Žƌ�ƉƌŽĨĞƐƐŝŽŶ�ǇŽƵ͛ƌĞ�ŝŶ͘��ůƚŚŽƵŐŚ͕�ĂĚŵŝƚƚĞĚůǇ�ƐŽŵĞ�ďƵƐŝŶĞƐƐĞƐ�ĂƌĞ�ƌŝƐŬŝĞƌ�ƚŚĂŶ�
others and we will touch on this fact.  For the most part, the strategies are the same and 
they evolve as your business and wealth matures.   
 
�Ǉ�ƚŚĞ�ƚŝŵĞ�ǇŽƵ͛ǀĞ�ǁĂůŬĞĚ�ƚŚƌŽƵŐŚ�ƚŚŝƐ�ďŽŽŬ͕�ŵǇ�ŚŽƉĞ�ŝƐ�ƚŚĂƚ�ƚŚĞ�ƉĞƌƉĞƚƵĂů�ŝŶƐƚŝŶĐƚ͕�ĨŽƵŶĚ�
in most achievers, to ignore your defenseless underbelly will have changed.  My first goal 
for you is simply to offer some legal insight as you consider your outstanding risks whether 
ǇŽƵ͛ƌĞ�Ă�ďƵƐŝŶĞƐƐ�ŽǁŶĞƌ�Žƌ�ƌĞƚŝƌĞĞ͘��dŚŝƐ�ŝŶƐŝŐŚƚ�ŵĂǇ�ŐŝǀĞ�ǇŽƵ�ƉĂƵƐĞ�ƚŽ�ĐŽŶƐŝĚĞƌ�ǁŚĂƚ�
protective measures you currently have implemented.  Second, I intend to give you a 
repertoire of tools, or defensive tactics, if you will, to aid in formulating your own lifetime 
asset protection plan. These defensive tactics extend from your contracts, to business 
entities, to estate planning and asset protection.   
 
/͛ůů�ƚŝĞ�ƚŚŝƐ�Ăůů�ƚŽŐĞƚŚĞƌ�ǁŝƚŚ�ƐŽŵĞ�ƉƌŝŵĞƌƐ�ŽŶ�ƵƐŝŶŐ�ŝŶƐƵƌĂŶĐĞ�ƉƌŽƉĞƌůǇ�ĨŽƌ�ƉƌŽƚĞĐƚŝŽŶ͕�
wealth accumulation, retirement and tax planning because these are two areas that many 
ďƵƐŝŶĞƐƐ�ŽǁŶĞƌƐ�ƚĞŶĚ�ƚŽ�͞ƐƚĞƉ�ŝŶ�ŝƚ͟�ĂŶĚ�ĚŽ�Ă�͞ĨĂĐĞ�ƉůĂŶƚ͘͟���ĨƚĞƌ�Ăůů͕�ƚŚĞ�/Z^�ŝƐ�Ă�͞ƐƵƉĞƌ�
ĐƌĞĚŝƚŽƌ͟�ƚŚĂƚ�ĐĂŶ�ƚŚƌĞĂƚĞŶ�ǇŽƵƌ�ĞŶƚƌĞƉƌĞŶĞƵƌŝĂů�ůŝĨĞ�ŝŶ�Ă�ŶƵŵďĞƌ�ŽĨ�ƉĂŝŶĨƵů�ǁĂǇƐ͘�� 
 
My goal is to give you the wake-up call, followed up with the tips and tools to formulate 
your own lifetime strategy for estate planning, protection and wealth accumulation.  This 
strategic effort will grant you the ability to ask the right questions, conduct the right 
additional research, and ultimately, to confidently locate and guide your chosen experts 
and advisors to implement your strategy.  This book was written to help you do all of the 
above because, simply, I want you to become bulletproof and succeed. 
 
Steve Gibbs, Esq. 
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Chapter 1.  Risk in a Litigious 
Society 
 

͞dŚĞ�ƌŝƐŬ�/�ƚŽŽŬ�ǁĂƐ�ĐĂůĐƵůĂƚĞĚ͕�ďƵƚ�ŵĂŶ�Ăŵ�/�ďĂĚ�Ăƚ�ŵĂƚŚ͘͟ 
 
Unknown 

 
Tactical Overview 
 
�ƚ�ƚŚĞ�ƌŝƐŬ�ŽĨ�ďĞŝŶŐ�ĚƌĂŵĂƚŝĐ͕�ǁŚĞŶ�ǇŽƵ�ďĞŐŝŶ�ƚŽ�͞ƐƵĐĐĞĞĚ͟�ĂŶĚ�ĂĐƋƵŝƌĞ�ƐŽŵĞ�ĂƐƐĞƚƐ͕�ĂŶĚ�
then decide to get in your car in the morning, you just painted a target on your chest 
ĐĂůůĞĚ�͞ĨŝŶĂŶĐŝĂů�ĂŶĚ�ůĞŐĂů�ƌŝƐŬ͘͟��/Ĩ�ǇŽƵ͛ƌĞ�Ă�ďƵƐŝŶĞƐƐ�ŽǁŶĞƌ�Žƌ�ŝŶǀĞƐtor, this fact is 
heightened because, regardless of your attained level of success, the general public 
(including many lawyers) now views you as a target.  Your risks are very real and lurk in a 
variety of places.  This first chapter will thus involve a bit of surveillance to help you spot 
the risks in the shadows and fine print.   
 
/Ĩ�ǇŽƵ�ĂƌĞŶ͛ƚ�ǇĞƚ�ĂǁĂƌĞ�ƚŚĂƚ�ǁĞ�ůŝǀĞ�ŝŶ�Ă�ůŝƚŝŐŝŽƵƐ�ƐŽĐŝĞƚǇ͕�ǇŽƵ͛Ě�ďĞƚƚĞƌ�ĚŝĂů�ŝŶ�ĂŶĚ�ĨŽĐƵƐ͘��dŚĞ�
USA is a hotbed for lawsuits of all spaces and sizes.  In fact, as a nation, we love a good 
fight and NOWHERE does it get more dramatic then inside a courtroom.   
 
Some of our most notable corporations have been subject to bone grinding, blood gushing 
Đŝǀŝů�ůĂǁƐƵŝƚƐ�ĂŶĚ�ŽƚŚĞƌ�͞ƌĞŐƵůĂƚŽƌǇ͟�ĂƚƚĂĐŬƐ�ďǇ�ĂƐƐŽƌƚĞĚ�ƐƉĞĐŝĂů�ŝŶƚĞƌĞƐƚ�ŐƌŽƵƉƐ�Ănd 
ŐŽǀĞƌŶŵĞŶƚ�ĞŶƚŝƚŝĞƐ͘�&Žƌ�ďĂĐŬŐƌŽƵŶĚ�ŝŶĨŽƌŵĂƚŝŽŶ�ũƵƐƚ�ŐŽŽŐůĞ�͞ůĂǁƐƵŝƚƐ�ŝŶǀŽůǀŝŶŐ�
DĐ�ŽŶĂůĚƐ͕͟�͞^ƚĂƌďƵĐŬƐ͟�ĂŶĚ�͞�ŚŝƉŽƚůĞ͕͟�Žƌ�ĂŶǇ�ŽƚŚĞƌ�ŶƵŵďĞƌ�ŽĨ��ŵĞƌŝĐĂŶ��ŽƌƉŽƌĂƚŝŽŶƐ͘��
You may be justifiably shocked at your findings.   
 
This is why much of the publicity generated by the media regarding lawsuits faced by our 
leaders is somewhat laughable because ALL top business leaders endure lawsuits in the 
same way you might grimace over someone cutting you off in traffic.  
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As a result of random unstoppable litigation, which is supported by our laws (thanks to the 
trial lawyers lobby) on a grand scale, American companies are rightly paranoid.  You only 
need to notice the litany of disclaimers plastered on everything from your coffee cups to 
your garden tools.  Everything from our playgrounds to our food purchasing is fraught with 
ĐĂƵƚŝŽŶĂƌǇ�ǁĂƌŶŝŶŐƐ͘��/ƚ͛Ɛ�ŶŽ�ǁŽŶĚĞƌ�ƉĞŽƉůĞ�ƚŽĚĂǇ�ůŝǀĞ�ǁŝƚŚ�ŵŽƌĞ�ƐƚƌĞƐƐ�ƚŚĂŶ�ĞǀĞƌ�ďĞĨŽƌĞ͕�
despite all of our modern comforts and conveniences.   
 
�ƌĞ�ƚŚĞƌĞ�ƐŽŵĞ�͞ƵƉƐŝĚĞƐ͟�ƚŽ�ŽƵƌ�ůŝƚŝŐĂƚŝŽŶ�ŚĞĂǀǇ system?   
 
Admittedly yes when it comes to product safety and protecting the little guy from runaway 
corporate greed.  
 
However, the difference between these large companies (and perhaps YOU) is that they 
have the resources to either fend off or pay off these attackers.   You, as a smaller 
operator, could be wiped out by one such legal snafu.   
 
So, it is important to get a feel for the landscape, as one might survey and map the scene 
ŽĨ�Ă�ďĂƚƚůĞĨŝĞůĚ͘��/Ĩ�ǇŽƵ�ƚŚŝŶŬ�/͛ŵ�ǁĂǆŝŶŐ�ĚƌĂŵĂƚŝĐ͕�ƚĂůŬ�ǁŝƚŚ�ƐŽŵĞŽŶĞ�ǁŚŽƐĞ�ďĞĞŶ�
unwillingly hauled into court. 
So, the first part of our tactical overview is to acknowledge that the threat is real.   
zŽƵ�ǁŽŶ͛ƚ�ďĞ�ĨĂĐŝŶŐ�Ă�ŚŽǁŝƚǌĞƌ�ĐĂŶŶŽŶ͘��,ŽǁĞǀĞƌ͕�ƚŚĞ�ƐǁŝĨƚ�ĚĞůŝǀĞƌǇ�ŽĨ�Ă�Đŝǀŝů�ƐƵŵŵŽŶƐ�
and complaint at your place of business can be almost as unsettling.    
 
Why Civil Litigation Should be Avoided 
There are a number of reasons why getting involved in a lawsuit simply ƐƵĐŬƐ͘��/͛ǀĞ�
helpfully identified the most common discomforts of this process as follows: 

1. ��ǯ����������� 
2. ��ǯ������������� 
3. ��ǯ����������������hrasher  
4. ��ǯ���������������� 
5. ��ǯ������� 

Our legal system makes it super easy to sue somebody and super hard to defend against a 
ůĂǁƐƵŝƚ͘���ŽŽů�ŚƵŚ͍��EŽƚ�ŝĨ�ǇŽƵ͛ǀĞ�ŐŽƚ�Ă�ůŝĨĞ�ĂŶĚ�ĂƌĞ�ƐƉĞŶĚŝŶŐ�ǇŽƵƌ�ƚŝŵĞ�ǁŽƌŬŝŶŐ�ƚŽǁĂƌĚ�
achieving your goals.   
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Civil litigation is expensive to defend because civil defense attorneys almost always charge 
a retainer deposit toward the fees.  Retainer deposits range from around $3000 to 
$10,000 or more depending upon how complicated the lawsuit looks to be.  Total fees can 
ĞĂƐŝůǇ�ĞǆƚĞŶĚ�ŝŶƚŽ�ŚƵŶĚƌĞĚƐ�ŽĨ�ƚŚŽƵƐĂŶĚƐ�ŽĨ�ĚŽůůĂƌƐ͘��WůĂŝŶƚŝĨĨ͛Ɛ�ĂƚƚŽƌŶĞǇƐ͕�ŚŽǁĞǀĞƌ͕�
typically work on a contingency fee basis, meaning they get a slice of whatever they 
manage to collect from you.  Usually there are no up-front costs for that bastard who 
decided to sue you. 
 
As you may be discovering, civil litigation is complicated.  Nothing like being catapulted 
into a dangerous scenario where you do not speak the lingo and must therefore pay for 
interpretation at every turn.  Everything from the papers served to the various motions 
and orders are extremely cryptic to the non-lawyer business person.  This fact, of course, 
can lead to a fair amount of stress due to the confusion and uncertainty involved.  
Being sued tends to have an impact on your business reputation, regardless of the merits 
of the lawsuit or even the outcome.  In business, you might be presumed guilty regardless 
of your innocence.  Frankly, this fact is a serious downer, as you are striving daily to 
establish a trustworthy business reputation and some idiot has thrown a wrench into that 
process.  
 
A civil lawsuit may well take up a lot of your time before it is resolved.  In fact, complicated 
lawsuits can take years to resolve.  All of the time spent is, of course, time NOT spent 
building or improving your business. Hours spent providing requested information, 
appearing in depositions, or making mandatory court appearances is simply not time well 
spent.   
 
Even for the most battle-hardened soul, a civil lawsuit can be very scary because you often 
ŚĂǀĞ�ŶŽ�ŝĚĞĂ�ŚŽǁ�ƚŚŝŶŐƐ�ǁŝůů�ƚƵƌŶ�ŽƵƚ͘���Ƶƚ�ƚŚĞ�ŐŽŽĚ�ŶĞǁƐ�ŝƐ�ƚŚĂƚ�ŝĨ�ǇŽƵ͛ƌĞ�ǁĞůů�ƉƌĞƉĂƌĞĚ�ďǇ�
reading and applying the techniques laid out in this tactical guide (as deemed appropriate 
for your situation), things can be a lot less scary.   
 
What to Expect in a Civil Lawsuit  
There are a number of steps in the process of a civil lawsuit that add ƚŽ�ŝƚƐ�͞ƐƵĐŬŝŶĞƐƐ͟�ĂŶĚ�
add to the reasons why this exposure should be avoided at all costs.  
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First, you may receive some kind of nasty demand letter requesting payment for any 
number of alleged grievances.  Usually this letter will have a time frame on it, implying 
that the world will implode upon expiration of the deadline.  
 
Next, it becomes official when you receive a formal summons and complaint from a 
process server, sheriff or other official person.  This fateful delivery will start the lawsuit 
and the timeclock that will require you to response with a formal answer or motion of 
some kind within 20-30 days.   
 
Then, discovery will commence that may include any number of unsavory experiences 
such as being forced to answer questions, admit or deny allegations and submit to taped 
͞ĚĞƉŽƐŝƚŝŽŶ͟�ƚĞƐƚŝŵŽŶǇ͕�Ăůů�ŽĨ�ǁŚŝĐŚ�ŝƐ�ĚĞƐŝŐŶĞĚ�ƚŽ�ƵŶĐŽǀĞƌ�ǇŽƵƌ�ĂƐƐĞƚƐ�ĂŶĚ�ƉƵŶĐŚ�ŚŽůĞƐ�ŝŶ�
you like that howitzer I mentioned.   
 
Throw in a few settlement conferences and at least one enjoyable pre-trial meeting with 
the judge, aŶĚ�ǇŽƵ͛ƌĞ�ŐĞƚƚŝŶŐ�ĂŶ�ŝĚĞĂ�ŽĨ�ƚŚĞ�ƉƌŽĐĞƐƐ͘�� 
 
There are a number of ways to win or lose prior to trial and these are called motions.  
There are also jury and bench trials with the former being more expensive than the latter. 
Of course, verdicts at trial can be appealed to higher courts, thereby extending the process 
for years on end.   
 
If a civil judgment is ever entered against you, it can generally be enforced against your 
assets for around 20 years, and the amount will accrue at a statutory rate of interest.  If a 
certified copy of the judgment is filed, it usually can be enforced against your various 
assets situated in that local county.   
 
Have I instilled a certain amount of distaste for this process and why it should be avoided 
Ăƚ�Ăůů�ĐŽƐƚƐ͍��/Ĩ�ŶŽƚ͕�ǇŽƵ�ŵŝŐŚƚ�ďĞ�Ă�ƐĂĚŝƐƚ�ĂŶĚ�/�ĐĂŶ͛ƚ�ŚĞůƉ�ǇŽƵ͘� 
EĞǆƚ͕�ůĞƚ͛Ɛ�ůŽŽŬ�Ăƚ�ƚŚĞ�ĂƌĞĂƐ�ŽĨ�ĞǆƉŽƐƵƌĞ�ĨŽƌ�ǇŽƵ�ĂŶĚ�ǇŽƵƌ�ďƵƐŝŶĞƐƐ͘��/Ŷ�ŽƚŚĞƌ�ǁŽƌĚƐ͕�ǁŚĂƚ�
actions in your personal and business life are most likely to expose you to civil lawsuits.  
 
Mapping Legal Minefields   
While civil litigation can be a bit unpredictable (just ask McDonalds) there are some areas 
ƚŚĂƚ�ŝŵƉŽƐĞ�Ă�ŚŝŐŚĞƌ�ůĞǀĞů�ŽĨ�ƌŝƐŬ͘��dŚĞƐĞ�ĂƌĞ�ƚŚĞ�ŵŝŶĞĨŝĞůĚƐ�ƚŚĂƚ�ǁĞ͛ůů�ƐĞĞŬ�ƚŽ�ŵĂƉ�ŽƵƚ�ƐŽ�
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you can take some precautions.  Areas that tend to cultivate some liability (or risk) for the 
well-intentioned achiever are:   

1. Contract disputes 
2. Real property injuries 
3. Products injuries 
4. Accidents or malpractice 
5. Trademark and copyright  
6. Debt collection and foreclosures 
7. Partnership disputes 
8. Bankruptcy  
9. Tax disputes 
10. Divorce 

The above list is certainly NOT exhaustive, yet a brief overview and some common sense 
should tell you that these are the hot zones for civil litigation.  Chapter 2 is devoted to 
helping you discover and implement strategies to add protection for each of these hot 
zones.   
 
The Risk of Death  
One major area of risk that is, perhaps, in a category all its own is the risk of death. This 
area of risk will be addressed in Ch. 3 which deals with estate planning. Certainly, the 
ramifications of an untimely demise may pose greater problems for businesses and 
loved ones than all others combined.  
 
The Art of Anticipation 
There is no magic bullet to protect you and your assets from all types of litigation.  In 
fact, asset protection is NOT full proof and can only go so far as to anticipate the most 
likely areas of risk and implement legal strategies to make you a less appealing target.   
Note, everything we talk about in this book is perfectly legal.  Asset protection is NOT 
about evading your legal obligations or hiding assets in any manner than is permitted 
under the laws of whatever jurisdictions apply.  Follow me?   
 
dŚĂƚ�ƐĂŝĚ͕�ƚŚĞƌĞ�ĂƌĞ�ůŽƚƐ�ŽĨ�ůĞŐĂů�ƐƚƌĂƚĞŐŝĞƐ�ƚŚĂƚ�ĂŶƚŝĐŝƉĂƚĞ�Ă�͞ƐƵĞ�ŚĂƉƉǇ͟�ũĞƌŬ͛Ɛ�ĨĂǀŽƌŝƚĞ�
moves and are intended to deliver a preemptive strike.   
 
�ŶŽƚŚĞƌ�͞ƌĞĂůŝƚǇ�ĐŚĞĐŬ͟�ƚŽ�ĐŽŶƐŝĚĞƌ�ŝƐ�ƚŚĂƚ�asset protection strategies are all about 
ĂŶƚŝĐŝƉĂƚŝŽŶ�ďĞĐĂƵƐĞ�ƚŚĞǇ��K�EKd�ǁŽƌŬ�ŝĨ�ǇŽƵ͛ƌĞ�ĂůƌĞĂĚǇ�ďĞŝŶŐ�ƚĂƌŐĞƚĞĚ�ŝŶ�Ă�ůĂǁƐƵŝƚ͘��
Unfortunately, the plaintiffs and their lawyers got worried about people retitling or 

https://www.gibbslawfl.com/florida-asset-protection-ultimate-guide/
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transferring assets to various trusts and entities and pushed through legislation a spoiler 
ĐĂůůĞĚ�ƚŚĞ�͞ĨƌĂƵĚƵůĞŶƚ�ƚƌĂŶƐĨĞƌ�ůĂǁƐ͘͟��dŚĞƐĞ�ůĂǁƐ�ĂůůŽǁ�ƐŽŵĞŽŶĞ�ǁŝƚŚ�Ă�ũƵĚŐĞŵent to 
unravel your cozy asset protection plan if it is deemed to have been inspired for the sole 
purpose of denying an active pursuer.   
 
So, while anticipating the blow and planning accordingly is cool, being clueless and 
trying to block the blow after tŚĞ�Ăƌŵ�ŝƐ�ŝŶ�ŵŽƚŝŽŶ͙EKd�ĐŽŽů͘�� 
 
Starting with Baby Steps 
zŽƵ͛ƌĞ�ĂďŽƵƚ�ƚŽ�ďĞ�ŝŶƚƌŽĚƵĐĞĚ�ƚŽ�ĂŶ�ĂƌƌĂǇ�ŽĨ�ĂƐƐĞƚ�ƉƌŽƚĞĐƚŝŽŶ�ĐŽŶĐĞƉƚƐ͕�ĐŽŵƉůĞƚĞ�ǁŝƚŚ�
an assortment of legal jargon that could confound and confuse even the most astute 
reader.  I suggest that you not worry about this and begin with baby steps.  Hopefully, 
my simple use of terminology and caring guidance well help you make sense of this 
relatively quickly. But if not, rest assured that concepts will be repeated enough to allow 
this to click over time. 
 
It also may help you to know that there are strategies discussed in Chapter 2 that should 
be embraced by ALL achievers.  Other strategies may only be appropriate for those with 
unique circumstances or higher asset values.  I will try to point out when certain 
strategies might be advisable and leave the rest to your discretion and discussion with 
your own legal and tax advisors.  
 
tŝƚŚ�ƚŚĂƚ�ŝŶ�ŵŝŶĚ͕�ůĞƚ͛Ɛ�ůĂƵŶĐŚ�ŝŶƚŽ��ŚĂƉƚĞƌ�Ϯ͘�� 

͙ǇŽƵ�ŵŝŐŚƚ�ǁĂŶƚ�ƚŽ�ĚŽ�ƐŽŵĞ�ƐƚƌĞƚĐŚŝŶŐ�ĨŝƌƐƚ͘ 
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Chapter 2. Tactics for 
Protecting Assets 
 

͞KƵƌ�ďƌĂŝŶƐ�ĂƌĞ�ĞŝƚŚĞƌ�ŽƵƌ�ŐƌĞĂƚĞƐƚ�ĂƐƐĞƚƐ�Žƌ�ŽƵƌ�ŐƌĞĂƚĞƐƚ�ůŝĂďŝůŝƚŝĞƐ͘͟ 
 
Robert Kiyosaki 

 
PRELUDE - hƐŝŶŐ��ŽŶƚƌĂĐƚƐ�ƚŚĂƚ��ŽŶ͛ƚ�WůĂǇ�EŝĐĞ 
 
In Chapter 1, we flagged contract disputes as the first of a number of civil litigation hot 
zones to consider.   
 
Applying our self-defense vernacular, we are talking about viewing the other party to your 
contract as a potential opponent, which they often ĐĞƌƚĂŝŶůǇ�ĂƌĞ�͞ƉŽƚĞŶƚŝĂůůǇ͘͟��^ƵƌĞ͕�ƚŚŝŶŐƐ�
ŵŝŐŚƚ�ďĞ�Ăůů�ĐŽǌǇ�ĂŶĚ�ƉĞƉƉǇ�ŶŽǁ͕�ďƵƚ�ǁŚĂƚ�ŚĂƉƉĞŶƐ�ŝĨ�ƚŚĂƚ�ƉĞƌƐŽŶ͛Ɛ�ĂůƚĞƌ�ĞŐŽ�ƐƵƌĨĂĐĞƐ͘��
When money is involved, this can happen faster than you might realize.  
 
^Ž͕�ƚƌĞĂƚ�ǇŽƵƌ�ĐŽŶƚƌĂĐƚƐ�ƐĞƌŝŽƵƐůǇ͘��/͛ŵ�ŶŽƚ�ƐĂǇŝŶŐ�ƚŚĂƚ�ƚŚĞƌĞ�ŝƐŶ͛ƚ�Ă�ŵŽĚŝĐƵŵ�ŽĨ�
compromise and mutual trust in any contract, because there usually is and this can lead to 
good agreements. However, too often people get excited about a business deal and give 
away the store.  Professionals DO NOT do this however. 
 
In any event, the contract is generally negotiated and both sides must give a little to get.  
:ƵƐƚ�ŵĂŬĞ�ƐƵƌĞ�ǇŽƵ͛ƌĞ�EKd�ŐŝǀŝŶŐ�ŝŶ�ƚŚĞ�ǁƌŽŶŐ�ĂƌĞĂƐ͘��dŚĞƌĞ�ĂƌĞ�ƐĞƌŝŽƵƐ�ĂƐƉĞĐƚƐ�ƚŽ�ĂŶǇ�
contract that must be carefully considered as follows:   
 

1. Are the terms clear. 
2. Is there a clear and valid legal purpose. 
3. Are there any potential catastrophes.   
4. Are there clear remedies for default. 
5. Is the contract signed properly.  
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Having clear contract terms may sound obvious.  Yet this is where many contracts implode 
and civil litigation is the result.  So, getting clear about clear terms, we are talking about 
the essential aspects of the business deal such as: 
 

1. Identifying the parties. 
2. Specifying a price. 
3. Establishing a timeline for performance. 
4. Specifying the purpose and subject matter. 
5. Identifying and preconditions to performance. 

 
In addition to managing your contracts, you need to maximize your legal asset protection 
planning.  
 
DEFINING ASSET PROTECTION 
 
�ƐƐĞƚ�ƉƌŽƚĞĐƚŝŽŶ�ŝƐ�ĂďŽƵƚ�ƉƌŽƚĞĐƚŝŶŐ�ƚŚĞ�͞ƐƚƵĨĨ͟�ƚŚĂƚ you have worked so hard to 
accumulate, and yet this concept means different things to different people.  For some, 
asset protection is as simple as keeping funds in the bank and using a safe deposit box.  
Others visualize offshore trust accounts and hiding assets in obscure foreign 
corporations.   
 
Before addressing specific methods of asset protection, it is important to get clearer 
about what constitutes an asset.  I define an asset as everything you may own that has 
value.  I also differentiate between ͞ŝŶĐŽŵĞ�ƉƌŽĚƵĐŝŶŐ͟�ĂŶĚ�͞ŶŽŶ-ŝŶĐŽŵĞ�ƉƌŽĚƵĐŝŶŐ͟�
assets and this is simply a question of whether the asset is creating income for the 
owner.  An important distinction is if something is not appreciating in value or creating 
income then perhaps it should not be considered an asset.  It is your task to determine 
what constitutes an asset and thus what warrants asset protection for you.   
 
An income-producing asset may be your ownership in a business or rental property.  An 
asset can also be (non-income producing) personal property such as a stamp collection 
or an antique car.  Other assets may include funds in a bank account or investment 
account.  You get the idea.  This is the stuff that generates income and builds your net 
worth.   
 
Why is asset protection important?  
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dŚĞ�͞ƐŽŵĞǁŚĂƚ�ŽďǀŝŽƵƐ͟�ĂŶƐǁĞƌ�ŝƐ�simply that we live in a society with a legal 
ĞŶǀŝƌŽŶŵĞŶƚ�ƚŚĂƚ�ƚĞŶĚƐ�ƚŽ�ĨĂǀŽƌ�ĐƌĞĚŝƚŽƌƐ͘��tŚŽ�ĂƌĞ�ĐƌĞĚŝƚŽƌƐ͍�����ĐƌĞĚŝƚŽƌ�ŝŶ�ƚŽĚĂǇ͛Ɛ�
ůĞŐĂů�ĞŶǀŝƌŽŶŵĞŶƚ�ĐĂŶ�ďĞ�ƐŽŵĞŽŶĞ�͞ŽĨĨ�ƚŚĞ�ƐƚƌĞĞƚ͟�ǁŚŽ�ĚĞĐŝĚĞƐ�ƚŽ�ƐƵĞ�ǇŽƵ�ĨŽƌ�ǁŚĂƚever 
reason.  For a business owner, a creditor may be anyone who enters your place of 
business.   
 
DĐ�ŽŶĂůĚ͛Ɛ�ZĞƐƚĂƵƌĂŶƚƐ�ĨŽƵŶĚ�ƚŚŝƐ�ŽƵƚ�ǇĞĂƌƐ�ĂŐŽ�ǁŝƚŚ�ƚŚĞ�ŝŶĨĂŵŽƵƐ�͞ŚŽƚ�ĐŽĨĨĞĞ�
lawsuit͕͟ >ŝĞďĞĐŬ�ǀ͘�DĐ�ŽŶĂůĚ͛Ɛ�ZĞƐƚĂƵƌĂŶƚƐ͕�ŝŶ�ǁŚŝĐŚ�ĂŶ�ĞůĚĞƌůǇ�ĐƵƐƚŽŵĞƌ�ǁŽŶ�Ă large 
judgment by jury (2.8 million) after asserting that the coffee she spilled on herself was 
unreasonably hot.  Although the judge in that case ultimately reduced the verdict and 
ƚŚĞ�ĐĂƐĞ�ǁĂƐ�ƐĞƚƚůĞĚ͕�ƚŚĞ�͞ŚŽƚ�ĐŽĨĨĞĞ͟�ĨĂĐƚ�ƉĂƚƚĞƌŶ�ǁĂƐ�ƌĞƉĞĂƚĞĚ�ƌĞĐĞŶƚůǇ when a police 
offer filed a similar lawsuit against Starbucks Corporation.   
 
��͞ƐůŝƉ�ĂŶĚ�ĨĂůů͟�ĐĂŶ�ĞĂƐŝůǇ�ƌĞƐƵůƚ�ŝŶ�Ă�ƉƌŽůŽŶŐĞĚ͕�ĞǆƉĞŶƐŝǀĞ�ůĂǁƐƵŝƚ�ĂŶĚ�ƚŚĞ�ƌĞĂů�ƉƌŽďůĞŵ�
ŝƐ�ƚŚĂƚ�ƉůĂŝŶƚŝĨĨƐ͛�ůĂǁǇĞƌƐ�ĂƌĞ�ŽŶ�ƚŚĞ�ŚƵŶƚ�ĨŽƌ�clients, and they often do not charge any 
upfront fees to take a case.  
 
WůĂŝŶƚŝĨĨƐ͛�ůĂǁǇĞƌƐ�ŽƉĞƌĂƚĞ�ŽŶ�Ă�ĐŽŶƚŝŶŐĞŶĐǇ�ďĂƐŝƐ�ǁŚĞƌĞ�ƚŚĞǇ�ĐŽůůĞĐƚ�Ă�ƉŽƌƚŝŽŶ�ŽĨ�ƚŚĞ�
verdict or settlement as their fee and this fee usually ranges between 25% and 45% of 
the total award of damages to the client.  The bottom line is that you are easy to sue, 
and these lawsuits are tough to defend, often requiring a $5,000 retainer to the defense 
ůĂǁǇĞƌ�ũƵƐƚ�ƚŽ�ŐĞƚ�ƐƚĂƌƚĞĚ͘��tŽƌƐĞ�ǇĞƚ͕�Ăůů�ƚŽŽ�ŽĨƚĞŶ�Ă�ƉůĂŝŶƚŝĨĨ͛Ɛ�ůĂǁǇĞƌ�ǁŝůů�ƚĂŬĞ�Ă�ĐĂƐĞ�ƚŽ�
try to leverage a quick settlement rather than attempt to litigate it.  However, to you, 
ƚŚĞ�ƉůĂŝŶƚŝĨĨ͛Ɛ�ƵůƚŝŵĂƚĞ�ŐŽĂů�ŝƐ�ŝŶĐŽŶƐĞƋƵĞŶƚŝĂů�ďĞĐĂƵƐĞ�ƚŚĞǇ�ĐĂŶ�Ɛƚŝůů�ĨŝůĞ�Ă�ĐŽŵƉůĂŝŶƚ�
ĂŐĂŝŶƐƚ�ǇŽƵ�ĂŶĚ�ǇŽƵ͛ůů�Ɛƚŝůů�ďĞ�ƌĞƋƵŝƌĞĚ�ƚŽ�ŚŝƌĞ�Ă�ůĂǁǇĞƌ�ƚŽ�ĨŝůĞ�Ă�ůĞŐĂů�ĚĞĨĞŶƐĞ�ƚŽ�Ă�ůĂǁƐƵŝƚ�
that may be entirely frivolous.   
 
As discussed in Chapter 1 and Chapter 9, if you fail to act and/or are not successful in 
defending a lawsuit, you may well end up with a large judgment (filed of record against 
you) that may be enforced for 20 years in many jurisdictions.   
 
A creditor may also be a bank, business partner or individual who loaned you money or 
entered into another kind of business deal with you.  Promissory notes and mortgages 
are usually drafted heavily in favor of the lender creditor, and any kind of legal dispute 



12 | P a g e  
 

ǁŝůů�ďĞ�ĞǆƚƌĞŵĞůǇ�ĞǆƉĞŶƐŝǀĞ͘��/�ŚĂǀĞ�ŽďƐĞƌǀĞĚ�ŵĂŶǇ�ĐůŝĞŶƚƐ�ŝŶ�ĚĞĞƉ�ůĞŐĂů�͞ĚŽŽ�ĚŽŽ͟�ĂƐ�Ă�
result of going through financial straits or other business deals gone bad.   
dŚĞƌĞ�ĂƌĞ�ƚǁŽ�ĐƌĞĚŝƚŽƌƐ�ƚŚĂƚ�ǁĂƌƌĂŶƚ�Ă�ƐƉĞĐŝĂů�ĐĂƚĞŐŽƌǇ�ƚŚĂƚ�/�ĚĞĨŝŶĞ�ĂƐ�͞Ɛuper-
creditors͘͟  The super-creditors earn this definition because they pack an extra punch 
due to their unique position to get your assets under the current laws.  The super-
creditors are a spouse in a divorce and the IRS.  The latter, IRS, is somewhat self-
explanatory because, as a federal entity, the ability of the IRS to pursue assets is 
ƐŽŵĞǁŚĂƚ�ƵŶůŝŵŝƚĞĚ�ǁŚĞŶ�ĐŽŵƉĂƌĞĚ�ƚŽ�ǇŽƵƌ�͞ŶŽŶ-ƐƵƉĞƌ͟�ĐƌĞĚŝƚŽƌƐ͕�ŝŶĐůƵĚŝŶŐ�ƚŚĞ�ĂďŝůŝƚǇ�
to place liens upon homestead property.  Spouses in a divorce are also super creditors 
because divorce actions require full disclosure of all assets and the spouse generally is 
entitled to ½ of all the marital assets depending on the local laws.   
 
When any type of creditor obtains a judgment, they record it in your county of local 
resiĚĞŶĐĞ�ĂŶĚ�ĐĂŶ�ƚŚĞŶ�ƐĞĞŬ�ƚŽ�͞ĂƚƚĂĐŚ͟�ƚŚĞ�ũƵĚŐŵĞŶƚ�ƚŽ�ǇŽƵƌ�ĂƐƐĞƚƐ�ŝŶ�ƚŚĞ�ũƵƌŝƐĚŝĐƚŝŽŶ͘��
Further, this judgment can then be filed in other jurisdictions where other assets are 
located, and this can lead to liens being attached to assets and forced sales to pay the 
judgments.  Judgments can also lead to wage garnishments and other unpleasant 
circumstances.   
 
/ƚ�ŝƐ�ŝŵƉŽƌƚĂŶƚ�ƚŽ�ƵŶĚĞƌƐƚĂŶĚ�ƚŚĂƚ�ĂƐƐĞƚ�ƉƌŽƚĞĐƚŝŽŶ�ůĂǁ�ŝƐ�ŶŽƚ�ĂďŽƵƚ�͞ŚŝĚŝŶŐ�ĂƐƐĞƚƐ͟�ĨƌŽŵ�
the IRS or anyone else or about being sneaky in defrauding creditors.  On the contrary, 
asset protection is about identifying the strategies available under applicable laws that 
allow for the maximum protection of your assets in the event a plaintiff or other party 
brings a legal action against you.   
 
So, considering what judgment creditors can do to try to get your assets, and remember 
that assets are defined as our stuff that is either income-producing or appreciating, the 
next question becomes how to utilize the most effective strategies available in order to 
protect these assets.   
 
That is the goal of this chapterͶto give you a working definition of asset protection and 
the strategies available, so you can become empowered to consider and implement the 
available strategies that may be appropriate for your specific circumstances.   
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By the time ǁĞ͛ƌĞ�through ŚĞƌĞ͕�ǇŽƵ͛ůů�ĂůƐŽ�ďĞ�ŝŶĨŽƌŵĞĚ�ŽĨ�ǇŽƵƌ�ŽƉƚŝŽŶƐ�ĂŶĚ�ǁŝůů�ĂůƐŽ�
understand why it may be too late to protect your assets from certain active creditors 
ĚƵĞ�ƚŽ�ǁŚĂƚ�ŝƐ�ĐĂůůĞĚ�͞ĨƌĂƵĚƵůĞŶƚ�ƚƌĂŶƐĨĞƌ�ůĂǁƐ͘͟  With this new empowerment, you can 
avoid this common asset protection error as demonstrated by this brief, true-to-life 
excerpt.   

KŽƉƐ͕�/͛Ě�ďĞƚƚĞƌ�ŵĞĞƚ�ǁŝƚŚ�an ĂƚƚŽƌŶĞǇ͙ 
Client Bob:  Hello, I was wondering if I might schedule a time with you to discuss asset 
protection. 
Attorney͗��tĞ�ĚŽ�ĂĚǀŝƐĞ�ĨŽůŬƐ�ĂďŽƵƚ�ĂƐƐĞƚ�ƉƌŽƚĞĐƚŝŽŶ�ƐƚƌĂƚĞŐŝĞƐ͕��Žď͘���ĂŶ�/�ĂƐŬ�ŝĨ�ǇŽƵ͛ƌĞ�
in the middle of any active legal disputes?   
Client Bob:  Well, uh, there may be a situation, so I should do something. 
Attorney:  (Red Flag #1) Bob, this conversation is protected by attorney-client 
confidentiality, so what kind of situation?   
Client Bob͗��/�ŚĂĚ�Ă�ďƵƐŝŶĞƐƐ�ƉĂƌƚŶĞƌ�ĂŶĚ�͙�ǁĞůů͕�ƵŚ͕�ŚĞ͛Ɛ�ĂůůĞŐŝŶŐ�ƚŚĂƚ�/�ĚŝĚ�ŶŽƚ�ĐŽŵƉůǇ�
with our contract. 
Attorney:  (Red Flag #2) What kind of contract, Bob?   
Client Bob:  I was selling him some business equipment, ĂŶĚ�ŚĞ͛Ɛ�ĂůůĞŐŝŶŐ�/�ĚŝĚŶ͛ƚ�
provide what I said I would. 
Attorney:  Okay, has he filed a lawsuit? 
Client Bob͗��/�ďĞůŝĞǀĞ�ƐŽ͙ 
Attorney:  So there is an active lawsuit? 
Client Bob:  Yes. 
Attorney:  Bob͕�ůĞƚ͛Ɛ�ƚĂůŬ�ĂďŽƵƚ�ƚŚĞ�ĐŽŶƚƌĂĐƚ�ĂŶĚ�ǇŽƵƌ�ŽƚŚĞƌ�ĂƐƐĞƚƐ͍���ŝĚ�ǇŽƵ�ƐŝŐŶ�ƚŚĞ�
contract in your own name or as a business entity such as an LLC or corporation?  
Client Bob:  I signed it personally. 
Attorney:  (Red Flag #3).  So how about your assets?  Are they in other LLCs or 
Corporations ͙ perhaps protected accounts?   
Client Bob:  Um ͙ ƚŚĂƚ͛Ɛ�ǁŚǇ�/�ĐĂůůĞĚ͙�dŚĞǇ�ĂƌĞ�ŵŽƐƚůǇ�ŝŶ�ŵǇ�own name͙ 
Attorney:  Welcome to the perfect storm, Bob. Now is the time to manage that lawsuit.  
zŽƵ͛ůů�ŶĞĞĚ�ƚŽ�ůŽĐĂƚĞ�ǇŽƵƌ�͞ƵŶƉƌŽƚĞĐƚĞĚ͟�ĐŚĞĐŬďŽŽŬ�ĂŶĚ�ŚĂǀĞ�ŝƚ�ŚĂŶĚǇ�ǁŚĞŶ�ǇŽƵ�ĐŽŵĞ�
over.   

The dialogue above is an example ŽĨ�Ă�ƐĐĞŶĂƌŝŽ�ƚŚĂƚ�/͛ǀĞ�ĞǆƉĞƌŝĞŶĐĞĚ�ŽŶ�
numerous occasions and one that you will want to avoid at all costs.  To avoid 
this situation, you need to create an asset protection strategy while things are 
good and the sun is shining.   In a best-case scenario, being proactive is about 
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taking protective measures before entering into any business contracts, loan 
agreements, real estate transactions or landlord-tenant agreements, or any other 
liability producing ventures.    
 

Types of Lawsuits 
1. ����������ǯ��������� 
2. Divorce lawsuits 
3. IRS Tax actions 
4. Business lawsuits 
5. Real estate/landlord tenant lawsuits 
6. Creditor/loan repayment lawsuits 

 

Rather than addressing these 6 liability types individually, the strategies to be discussed 
should cover them all with some additional recommendations concerning our super-
creditors, the IRS and the aggrieved spouse in a divorce action.   
The options/strategies that are available for protection of various types of assets are: 

1. Homestead or personal residence protection 
2. Annuities and life insurance 
3. Qualified accounts (IRAs, 401ks, and 403bs) and wage accounts 
4. Domestic business entities (LLCs, corporations and limited partnerships) 
5. Marital agreements (pre-nuptial and post-nuptial) 
6. Domestic trusts (revocable (living), DAPTs, land trusts, other irrevocable trusts)  
7. Offshore trusts and offshore business entities 

So, for YOUR strategic asset protection plan, options 1 ʹ 7 from the strategies above 
move from the most common options for average folks at number 1 to the most 
expensive and least common approach at number 7.  While the above are protected 
classes of assets, there are some classes of assets that offer little or no protection, 
which are: 

1. Checking accounts, savings accounts and CDs 
2. Non-qualified investment accounts (mutual funds or trading accounts) 
3. Real property held in an ����������ǯ�������ȋ������������������������Ȍ 
4. Business owned as sole proprietorship or general partnership 
5. ������������������������������������ǯ������ 

 

Personal Residence Protection 
tŚĞƚŚĞƌ�Ă�ƉƌŽƚĞĐƚŝŽŶ�ŽĨ�ŽŶĞ͛Ɛ�ĨĂŵŝůǇ�ƌĞƐŝĚĞŶĐĞ�ŝƐ�ĂǀĂŝůĂďůĞ�depends on the ƐƚĂƚĞ͛Ɛ�ůĂǁƐ�
and the amount of protection that is allowed.   It is important not to confuse the 
homestead tax exemption from the exemption that is applicable for asset protection 
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purposes both under the state laws as well as the federal bankruptcy laws in that state.   
&Žƌ�ĞǆĂŵƉůĞ͕�ŽŶ�ƚŚĞ�͞ŵĂǆ�ƉƌŽƚĞĐƚŝŽŶ͟�ĞŶĚ�ŽĨ�ƚŚĞ�ƐƉĞĐƚƌƵŵ͕�ƚŚĞ�ƐƚĂƚĞ�ŽĨ�&ůŽƌŝĚĂ�ŽĨĨĞƌƐ�
100% protection against the forced sale of a home.  The homestead protection is 
guaranteed under Article X, Section IV of the Florida Constitution and it covers 100% of 
the real property value of up to 160 contiguous acres in any county in Florida or up to ½ 
acre in a municipality.   The state of Texas offers even greater protection of 10 urban 
acres and 200 rural acres, and this protection is strictly enforced by the state courts.  On 
ƚŚĞ�͞ŵŝŶŝŵĂů�ƉƌŽƚĞĐƚŝŽŶ͟�ĞŶĚ�ŽĨ�ƚŚĞ�ƐƉĞĐƚƌƵŵ͕�ƚŚĞ�ƐƚĂƚĞ�ŽĨ�sŝƌŐŝŶŝĂ�ŽŶůǇ�ĂůůŽǁƐ�ƌĞĂů�
property owners to exempt $5000 of the value plus $500 for each dependent or a 
maximum of $10,000 per married couple.    
 
Many states offering ĂŶ�͞ŝŶ�ďĞƚǁĞĞŶ�ůĞǀĞů͟�ŽĨ�ƉƌŽƚĞĐƚŝŽŶ�ĂůůŽǁ�ĂƉƉƌŽǆŝŵĂƚĞůǇ�ΨϳϬ�- 
$170,000 of homestead real property value to be claimed as exempt from creditors in a 
state action or bankruptcy proceeding.    
 
So, the effectiveness of this strategy will be largely based upon ǇŽƵƌ�ůŽĐĂů�ƐƚĂƚĞ͛Ɛ�ůĂǁƐ͕�Žƌ�
you might consider relocating your residence to Texas or Florida.  Another important 
point is that there are exceptions to homestead protection that generally include 
actions concerning the default of your mortgage because the mortgage may be 
enforced ďǇ�Ă�ƐĞĐƵƌŝƚǇ�ŝŶƚĞƌĞƐƚ�ŝŶ�ƚŚĞ�ŚŽŵĞ͕�ĂƐ�ǁĞůů�ĂƐ�ŚŽŵĞŽǁŶĞƌƐ͛�ĂƐƐŽĐŝĂƚŝŽŶ�ĂĐƚŝŽŶƐ�
for the community in which the homestead is located.   Other exceptions may include 
IRS tax liens and, of course, divorce actions by a spouse (our super-creditors), both of 
which may be imposed on a homestead.   
 
Annuities and Life Insurance 
An annuity is a financial product created by the insurance industry that provides a rate 
of income at a contractually agreed rate.  Annuities can be either immediate or 
deferred, and the cash value is protected under most state statutes with the amount of 
protection varying based upon the state laws.  Annuities and Life Insurance are opposite 
sides of the same coin.  Whereas an annuity provides a benefit during the policyholder's 
lifetime, typically life insurance is purchased primarily for the death benefit to be 
ĂǀĂŝůĂďůĞ�ĨŽƌ�ƚŚĞ�ƉŽůŝĐǇ�ŚŽůĚĞƌ͛Ɛ�ďĞŶĞĨŝĐŝĂƌŝĞƐ͘��^Ž͕�ŝĨ�ƐŽŵĞďŽĚǇ�ĚŝĞƐ͕�ƚŚĞ�ŝŶƐƵƌĂŶĐĞ�
company pays out on life insurance but saves on the annuity and vice versa and in this 
way the insurance company is hedging.   
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So, the state asset protection laws are in place to offer some protection to the 
policyholder and the beneficiaries from creditor actions, most likely because, to allow 
creditors to access insurance products would be bad policy, no pun intended.    
There are limits to the protections offered for life insurance in the same way that 
homestead protection may be limited.  Life insurance protection may also vary 
ĚĞƉĞŶĚŝŶŐ�ŽŶ�ǁŚĞƚŚĞƌ�ƚŚĞ�ƉŽůŝĐǇ�ŝƐ�͞ŵĂƚƵƌĞ͟�Žƌ�͞ƵŶŵĂƚƵƌĞĚ͘͟��,ĞƌĞ�ĂŐĂŝŶ͕�ƚŚĞ�ƐƚƌŝĐƚĞƐƚ�
protection for annuities and life insurance is found in Texas, which essentially offers 
total protection for these policies.  In Florida and a number of other states, the 
protection is available if the proceeds are for the benefit of another and not used for the 
insured.  In California, only up to $9,700 for an individual or $19,400 for a married 
couple is exempt for ͞ƵŶŵĂƚƵƌĞĚ�ƉŽůŝĐŝĞƐ͟�Žƌ�ĨŽƌ�Ă�͞ŵĂƚƵƌĞĚ�ƉŽůŝĐǇ͟�ǁŚĂƚĞǀĞƌ�ĂŵŽƵŶƚ�ŝƐ�
needed to support the judgment debƚŽƌ͕�ƐƉŽƵƐĞ�ĂŶĚ�ĚĞƉĞŶĚĞŶƚƐ͘͟� 
 
Once again, the effectiveness of this kind of planning depends on the state laws, giving 
the nod to Texas.  It is also important to consider whether your policy is matured and for 
the benefit of only you or primarily for your beneficiaries.  
 
Qualified Accounts   
In many states, investment accounts that receive special income treatment by the IRS 
also receive asset protection under the state laws.  These accounts generally are for 
retirement purposes and tax deferred and are thus called qualified plans or qualified 
retirement plans or qualified accounts.   Qualified accounts that are exempt under state 
laws from creditor attachment include IRAs, Roth IRAs, and Keogh plans (tax deferred 
pension plan geared to self-employed individuals).  There are varying rules that apply to 
the exemption of these accounts similar to the varying state laws pertaining to 
homestead protection.   These accounts are generally protected because the IRS is 
interested in preserving these accounts for future taxation and the protection often 
ĂƉƉůŝĞƐ�ŝŶ�ďŽƚŚ�ƚŚĞ�ďĂŶŬƌƵƉƚĐǇ�ĐŽƵƌƚ�;ĨĞĚĞƌĂůͿ�ĂƐ�ǁĞůů�ĂƐ�ƚŚĞ�ƐƚĂƚĞ͛Ɛ�ĐŽƵƌƚƐ͘��^ŽŵĞ�ƐƚĂƚĞƐ�
only protect qualified accounts that are not for the benefit of the debtor, whereas other 
states do not impose this condition.   
 
Domestic Business Entities 
Whereas the rules concerning homestead protection and qualified accounts are 
ƐŽŵĞǁŚĂƚ�͞ĐƵƚ�ĂŶĚ�ĚƌǇ͟�ŝƚ�ŐĞƚƐ�Ă�ďŝƚ�ŵŽƌĞ�ŝŶƚĞƌĞƐƚŝŶŐ�ŝŶ�ƚŚĞ�ĨŽůůŽǁŝŶŐ�ƐĞĐƚŝŽŶƐ�ďĞĐĂƵƐĞ�
ĐŽŶƚƌĂĐƚƵĂů�ůĂŶŐƵĂŐĞ�ŵĂǇ�ďĞ�ƵƐĞĚ�ƚŽ�͞ĞŶŚĂŶĐĞ͟�ǇŽƵƌ�ĂƐƐĞƚ�ƉƌŽƚĞĐƚŝŽŶ͘�� 
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tŚĞŶ�ǁĞ͛ƌĞ�ƚĂůŬŝŶŐ�ĂďŽƵƚ�͞ĚŽŵĞƐƚŝĐ�ďƵƐŝŶĞƐƐ�ĞŶƚŝƚŝĞƐ͕͟�ĨŽƌ�ŽƵƌ�ƉƵƌƉŽƐĞƐ�ŚĞƌĞ͕�ǁĞ͛ƌĞ�
talking about entities that are based in the United States versus another asset 
protection jurisdiction like the Cayman Islands or Nevis.  I make this distinction because 
sƚĂƚĞƐ�ŽĨƚĞŶ�ƌĞĨĞƌ�ƚŽ�Ă�͞ĨŽƌĞŝŐŶ͟�ĞŶƚŝƚǇ�ĂƐ�ĂŶ�ĞŶƚŝƚǇ�ĨŝůĞĚ�ŝŶ�ĂŶŽƚŚĞƌ�ƐƚĂƚĞ͘��^Ž͕�ŬĞĞƉŝŶŐ�ŝƚ�
simple, a foreign entity is from out of the U.S.A. for purposes of this discussion.  When 
ǁĞ͛ƌĞ�ƚĂůŬŝŶŐ�ĂďŽƵƚ�͞ĞŶƚŝƚŝĞƐ͕͟�ǁĞ͛ƌĞ�ƚĂůŬŝŶŐ�ĂďŽƵƚ�ďƵƐŝŶĞƐƐ�ĨŽƌŵĂƚŝŽŶ͕�ǁhich is a 
ĚŽĐƵŵĞŶƚ�ĨŝůĞĚ�ǁŝƚŚ�Ă�ƉĂƌƚŝĐƵůĂƌ�ƐƚĂƚĞ͛Ɛ�ƐĞĐƌĞƚĂƌǇ�ŽĨ�ƐƚĂƚĞ�ƚŚĂƚ�ĐƌĞĂƚĞƐ�Ă�ŶĞǁ�͞ůĞŐĂů�
ƉĞƌƐŽŶ͟�Žƌ�͞ĞŶƚŝƚǇ͟�ƚŚĂƚ�ŝƐ�ƐĞƉĂƌĂƚĞ�ĨƌŽŵ�ǇŽƵ͘�� 
 
Common types of business entities are limited liability companies, corporations, and 
limited partnerships and sometimes the various entities are multi-layered or combined.  
The last section of this chapter will address foreign entities as well as foreign trusts, but 
these are reserved because, in my opinion, they may only be appropriate for the largest 
of estates due to the expense and relative cost-benefit.  Domestic entities and domestic 
asset protection trusts (DAPTs), to be discussed in the next section, may be considered a 
more mainstream level of protection than offshore trusts.   
 
Limited Liability Companies 
A limited liability company (LLC) is perhaps the most flexible and accessible way to 
ƉƌŽǀŝĚĞ�ĂƐƐĞƚ�ƉƌŽƚĞĐƚŝŽŶ�ĨŽƌ�͞ŶŽŶ-ƋƵĂůŝĨŝĞĚ͟�ĂƐƐĞƚƐ�Žƌ�ĂƐƐĞƚƐ�ŶŽƚ�ĐŽǀĞƌĞĚ�ďǇ�ŽŶĞ�ŽĨ�ƚŚĞ�
above strategies.  Every state offers the ability to create an LLC in that state, and the 
process is essentially the same in every state, and that is to file articles of organization 
with the secretary of that state.  The articles will specify some variation of who the 
ŝŶŝƚŝĂů�͞ŵĞŵďĞƌƐ͟�ĂŶĚ�͞ŵĂŶĂŐĞƌƐ͟�ĂƌĞ�ĂŶĚ�ǁŚŽ�ƚŚĞ�͞ƌĞŐŝƐƚĞƌĞĚ�ĂŐĞŶƚ͟�is.  The short 
primer on LLCs is that the members are similar to the shareholders of a corporation, and 
the managers are similar to the officers.  
 
Generally, when operating an LLC, one should not confuse the terminology with that of 
a corporation, to be discussed, although some jurisdictions allow the appointment of a 
ƉƌĞƐŝĚĞŶƚ�ĂŶĚ�ƐĞĐƌĞƚĂƌǇ�ŽĨ�ĂŶ�>>�͘���Ŷ�>>��ĐĂŶ�ƚǇƉŝĐĂůůǇ�ďĞ�͞ŵĞŵďĞƌ�ŵĂŶĂŐĞĚ͟�Žƌ�
͞ŵĂŶĂŐĞƌ�ŵĂŶĂŐĞĚ͟�ĂŶĚ�ƚŚŝƐ�ĐŚŽŝĐĞ�depends on ǁŚĞƚŚĞƌ�Ă�͞ŶŽŶ-ŵĞŵďĞƌ�ŵĂŶĂŐĞƌ͟�ŝƐ�Ă�
possibility.  Many family LLCs are member managed because only members will be 
managers and often everyone gets a vote.   
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Although most people think of LLCs as used for operating a business or investment real 
estate, LLCs can also be used for holding other assets like art, antiques, boats, stocks, 
and bonds.  Therefore, many states have endeavored to create a body of asset 
protection laws that favor LLC protection, and thus serve to protect the LLC membership 
owners.  This concept means that the assets that are owned by the LLC would also be 
protected from creditors.   
 
At present, some of the best states to have LLCs (just as a guide for your own research) 
are Wyoming, South Dakota, Delaware, and Alaska.  These four states have various 
strong points and there are other favorable jurisdictions, so this could be the subject of 
debate among asset protection attorneys.   
 
More important than the ever-evolving options available in asset protection states are 
the general reasons why these states are favorable. I do not recommend a particular 
jurisdiction because doing so involves a complex set of considerations and a full 
understanding the unique circumstances of the individual.  However, if you understand 
why some states may be more favorable, you can do your own ͞ĞŵƉŽǁĞƌĞĚ͟�ƌĞƐĞĂƌĐŚ͘ 
   
Charging Order Protection 
So, what makes Wyoming, for example, a good LLC asset protection jurisdiction?  
Understanding this concept also brings the need to understand some basic LLC 
terminology.   
 
&ŝƌƐƚ͕�ƚŚĞƌĞ�ŝƐ�Ă�ĚŝĨĨĞƌĞŶĐĞ�ďĞƚǁĞĞŶ�ǁŚĂƚ�/�ĚĞĨŝŶĞ�ĂƐ�͞ŝŶƐŝĚĞ�ůŝĂďŝůŝƚǇ͟�ĂŶĚ�͞ŽƵƚƐŝde 
ůŝĂďŝůŝƚǇ͘͟��^Ž͕�ŝĨ�ƐŽŵĞŽŶĞ�ŚĂƐ�Ă�ŐƌŝĞǀĂŶĐĞ�ǁŝƚŚ�ǇŽƵƌ�ďƵƐŝŶĞƐƐ͕�ƚŚĞǇ�ǁŝůů�ďĞ�ůĞŐĂůůǇ�
compelled to take action against your corporation and not you personally.  When 
someone associated with your business sues your business, I call this inside liability.  
When a personal creditor who is unrelated to your business sues your business in order 
to levy upon your business assets, I call this outside liability.  LLCs are advantageous for 
ďŽƚŚ�͞ŝŶƐŝĚĞ�ůŝĂďŝůŝƚǇ͟�ĂŶĚ�͞ŽƵƚƐŝĚĞ�ůŝĂďŝůŝƚǇ͟�ĚƵĞ�ƚŽ�ǁŚĂƚ�ǁĞ�ĐĂůů�͞ĐŚĂƌŐŝng order 
pƌŽƚĞĐƚŝŽŶ͘͟   
 
Charging order protection ĨŽƌ�>>�Ɛ�ŝƐ�ĞŵďŽĚŝĞĚ�ŝŶ�Ă�ƐƚĂƚĞ͛Ɛ�ůĂǁƐ͘���ŚĂƌŐŝŶŐ�ŽƌĚĞƌ�
protection is like garnishment order protection for businesses.  Garnishment is when a 
creditor wants to take a portion of your wages to satisfy a judgment, and most states 
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limit how much they can take.  Charging order protection means that if a creditor 
obtains a judgment against you personally, they cannot place a lien on your LLC 
membership interest, but rather, they must be satisfied with a charging order.   
The Charging order simply states that the creditor is allowed to receive income being 
paid from the LLC to the member.  However, a meeting of the members can result in a 
decision that no income will be paid to that member, and the creditor is essentially out 
of luck at that point.   
 
DŽƐƚ�ƐƚĂƚĞƐ�ŽĨĨĞƌ�ĐŚĂƌŐŝŶŐ�ŽƌĚĞƌ�ƉƌŽƚĞĐƚŝŽŶ�ĨŽƌ�>>�Ɛ�ĂŶĚ�ǇĞƚ�ƚŚĞ�ŬĞǇ�ŝƐ�ƚŚĞ�ƐƚĂƚĞ͛Ɛ�ŚŝƐƚŽƌǇ�
of backing up the protection.  In a state like Wyoming, there is a long history if enforcing 
the sanctity of the LLC and upholding the charging order protection against creditors 
even if the LLC only has one member (single member LLCs).  In weaker jurisdictions, the 
courts may have allowed single member LLCs to be invaded by creditors, as in Florida, so 
this reduces confidence in the asset protection favorability of that state.   
In addition to charging order protection, an effective LLC should also have an operating 
agreement because this document can say whether a creditor is intended to have any 
rights at all.    
 
The Danger of DIY LLCs 
DŽƐƚ�ĨŽůŬƐ�ǁŚŽ�ĨŝůĞ�Ă��/z�;͞ĚŽ�ŝƚ�ǇŽƵƌƐĞůĨ͟Ϳ�>>��on line do not understand the importance 
of the Operating Agreement, and this is where an asset protection attorney earns his 
big bucks.  The operating agreement is also like a partnership agreement in that it 
determines the obligations of the various members, and I highly recommend that any 
partnership includes an LLC with a well-prepared operating agreement, having 
personally observed a fair amount of partnership fallout during my legal tenure.   
LLCs have been touted in recent years as a great option for business asset protection 
due to the ease of setup and the flexibility they offer.  LLCs are much more flexible than 
corporations because the relationship between the members can all be determined by 
contract just like a partnership and yet the liability protection of the members is much 
higher than in a partnership.    
 
General Partnership Alert 
You need to know that a general partnership will make you 100% liable for the actions 
of your partner and expose your personal assets to the creditors of your partnership 
even if you partner acts without your authorization.  LLCs address this problem because 



20 | P a g e  
 

ǇŽƵƌ�ůŝĂďŝůŝƚǇ�ĨŽƌ�ǇŽƵƌ�ƉĂƌƚŶĞƌ͛Ɛ�ďƵƐŝŶĞƐƐ�ĚĞĐŝƐŝŽŶƐ�ŽŶůǇ�ĞǆƚĞŶĚƐ�ƚŽ�ǇŽƵƌ�ĂƐƐĞƚƐ�ŚĞůĚ�ďǇ�
the LLC in most cases.  LLCs are also very flexible for income tax filing purposes because 
they can be treated either as a sole proprietorship, partnership or S Corporation.   
All of the above is to say that there is an array of advantages to using a properly formed 
LLC, which includes a solid operating agreement, for asset protection and business 
protection purposes.    
 
I would be remiss if I did not add that you need to follow all business formalities if 
ǇŽƵ͛ƌĞ�ŽƉĞƌĂƚŝŶŐ�ǇŽƵƌ�own LLC or you need to pay someone to help you do it.  
Formalities include filing initial organizational meeting minutes and thereafter filing 
annual meeting minutes every year.  You should keep an LLC book and document 
business changes, especially significant changes such as the addition of a new member.  
Good LLC planning also relates back to our discussion at the end of Chapter 2 on 
business succession planning, because you need to decide what will happen to the LLC 
upon the disability or death of a member. 
 
Corporations 
A corporation may be described ĂƐ�Ă�͞ŵŽƌĞ�ĞƐƚĂďůŝƐŚĞĚ͟�ĂŶĚ�͞ŵŽƌĞ�ĨŽƌŵĂů͟�ŽůĚĞƌ�
brother to the LLC.  A corporation is filed similarly to an LLC.  Articles of incorporation 
are filed with the secretary of state in the state of incorporation in order to form a legal 
͞ƉĞƌƐŽŶ͟�Žƌ�ĞŶƚŝƚǇ͘���ǀĞƌǇ�ƐƚĂƚĞ�ƉƌŽǀŝĚĞƐ�ĨŽƌ�ƚŚĞ�ĨŝůŝŶŐ�ŽĨ�ĐŽƌƉŽƌĂƚŝŽŶƐ�ĂƐ�ŝƚ�ŝƐ�ĂŶ�
important incentive for local businesses as well as an important revenue stream.  
 
For more traditional or larger organizations, a corporation offers the most advantages 
due to the tax laws and the ability to sell securities, go public, etc.  The downside is that, 
in many jurisdictions, the corporation is also easier for creditors to attack because 
corporate stock has traditionally been subject to judgment liens and creditors have 
historically been able to force the sale of corporate stock in order to satisfy judgments.   
However, in some states, like Florida, the state legislature has undertaken efforts to 
update corporate laws in order to provide more asset protection for corporations akin 
to the charging order protection discussed above for LLCs.   
 
�ĚĚŝŶŐ�͞ĐŚĂƌging order type ƉƌŽƚĞĐƚŝŽŶ͟�ĨŽƌ�ĐŽƌƉŽƌĂƚŝŽŶƐ�in order to make corporations 
more like LLCs from an asset protection standpoint appears to be a trend in state law 
changes.   Even if your state laws have not updated the asset protection benefits 
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available to corporations, there is still asset protection for corporations because it is a 
separate legal entity, and not the individual shareholder, who is engaging in the 
business of the corporation.  
 
Referring ƚŽ�ŽƵƌ�ĞĂƌůŝĞƌ�ĚĞĨŝŶŝƚŝŽŶ�ŽĨ�͞ŝŶƐŝĚĞ�ůŝĂďŝůŝƚǇ͟�versus ͞ŽƵƚƐŝĚĞ�ůŝĂďŝůŝƚǇ͕͟�ĂƐƐĞƚ�
ƉƌŽƚĞĐƚŝŽŶ�ĨŽƌ�ĐŽƌƉŽƌĂƚŝŽŶƐ�ŝƐ�ƐŽůŝĚ�ĨŽƌ�ŝŶƐŝĚĞ�ůŝĂďŝůŝƚǇ�ĂŶĚ�ƉĞƌŚĂƉƐ�͞ŶŽƚ�ƐŽ�ƐŽůŝĚ͟�ĨŽƌ�
outside liability protection in many jurisdictions.  LLCs have traditionally been more 
effective for outside liability protection due to the charging order protection discussed 
earlier in this chapter, and thus, if a 3rd party who is unrelated to the business sues an 
LLC, they cannot place a lien upon and force a sale of the membership interest.  That 
same 3rd party may be able to place a lien and force a sale on corporate stock due to the 
ůĂĐŬ�ŽĨ�ĐŚĂƌŐŝŶŐ�ŽƌĚĞƌ�ƉƌŽƚĞĐƚŝŽŶ�ĨŽƌ�ĐŽƌƉŽƌĂƚŝŽŶƐ͘��/ƚ�ŝƐ�ŝŵƉŽƌƚĂŶƚ�ƚŽ�ĐŚĞĐŬ�ǇŽƵƌ�ƐƚĂƚĞ͛Ɛ�
laws to determine if your corporate laws have been updated to provide this protection 
from 3rd party lawsuits.   
 
In any event, it is important to consider your business objectives as well as the asset 
protection benefits when deciding what entity will best serve your business or will best 
protect your investment assets.   
 
Limited Partnerships 
The limited partnership (LP) is well known in real estate investor circles because it 
allows one person to control the partnership (the general partner) and other partners to 
contribute funds and participate in profits (the limited partners).  Traditionally, this 
structure has also placed all of the liability of the general partner for decisions made and 
actions taken on behalf of the partnership.   
 
A limited partnership is filed in the state of organization, similar to LLCs and 
corporations, by filing a certificate of limited partnership.  The partnership may be 
governed by a limited partnership agreement in the same way that an operating 
agreement is utilized for an LLC.  (The LP was very popular in the 1980s when tax 
sheltered investments were extremely popular, but all of this changed when President 
Reagan ushered in changes to the U.S. tax code.)  
 
The current trend is to use LLCs instead of limited partnerships because (1) a controlling 
ƉĂƌƚŶĞƌ�ĚŽĞƐŶ͛ƚ�ŶĞĞĚ�ƚŽ�ĂƐƐƵŵĞ�ƵŶůŝŵŝƚĞĚ�ůŝĂďŝůŝƚǇ�ĂŶĚ�;ϮͿ�Ăůů�ŽĨ�ƚŚĞ�ŽƚŚĞƌ�ƉƵƌƉŽƐĞƐ�ŽĨ�Ă�
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limited partnership may be accomplished ǁŝƚŚ�ĂŶ�>>��ďǇ�ĂůůŽĐĂƚŝŶŐ�ĚŝĨĨĞƌĞŶƚ�͞ĐůĂƐƐĞƐ͟�ŽĨ�
membership interest in the LLC.  In addition, LLCs are often much less expensive to file 
than a limited partnership.   
 
Marital Agreements (Pre and Post Nuptial) 
Marital agreements are an important asset protection strategy that is not often 
considered and yet is crŝƚŝĐĂů�ďĞĐĂƵƐĞ�ĂŶ�ĂŐŐƌŝĞǀĞĚ�ƐƉŽƵƐĞ�ŝƐ�ŽŶĞ�ŽĨ�ƚŚĞ�ƚǁŽ�͞ƐƵƉĞƌ-
creditors͟ mentioned above. A marital agreement is an asset protection strategy 
because, as in the case of all other strategies discussed, it is a way to allocate the risk of 
marital fallout before any issues arise. Ideally, any marital agreement should be 
implemented at the inception of a marriage or shortly thereafter͘��zŽƵ͛ǀĞ�ŚĞĂƌĚ�ƚŚĞ�
terms, but it should be explained that a pre-nuptial agreement is signed prior to the 
marriage whereas a post-nuptial is signed after the marriage.   
 
In my humble opinion and my experience as a lawyer, for any marital agreement to be 
enforceable, a few general facts must exist, which are: 
 
1.  Full disclosure of all assets by both spouses and a full financial statement attached to the 
agreement.   
2.  Independent review by two attorneys (from different firms) who represent each of the spouses 
respectively.   
3.  No evidence that the agreement was obtained by duress. 
 

�ŽŶ͛ƚ�ůĞƚ�ƚŚŝƐ�ŚĂƉƉĞŶ�ƚŽ�ǇŽƵ͙ 
Tammy: (at the altar in front of the priest, husband to be, Tom, rushing up to join her) 
͞tŚĞƌĞ�ǁĞƌĞ�ǇŽƵ͊��zŽƵ͛ƌĞ�late, ĂŶĚ�ĞǀĞƌǇŽŶĞ�ǁĂƐ�ǁŽƌƌŝĞĚ͊͟ 
Tom͗��͞/�ŚĂĚ�ƚŽ�ŵĂŬĞ�Ă�ƐƚŽƉ�Ăƚ�ŵǇ�ĂƚƚŽƌŶĞǇ͛Ɛ�ŽĨĨŝĐĞ͘͟ 
Tammy͗��͞/Ɛ�ƚŚĂƚ�ƐƚĂĐŬ�ŽĨ�ƉĂƉĞƌ�ŝŶ�ǇŽƵƌ�ŚĂŶĚƐ�ƌĞůĂƚĞĚ͍͟ 
Tom͗��͞hŵ͕�ǇĞƐ�ĂĐƚƵĂůůǇ͙ I thought ǁĞ�ĐŽƵůĚ�ũƵƐƚ�ƐŝŐŶ�ƚŚĞƐĞ�ĚĞĂů�ƋƵŝĐŬ͙�Shirley, over 
ƚŚĞƌĞ�ŝƐ�Ă�ŶŽƚĂƌǇ͟�;ƐŚĞ�ĐĂƚĐŚĞƐ�ŚŝƐ�ĞǇĞ�ĂŶĚ�ǁĂǀĞƐ�ďĂĐŬ�ĨƌŽŵ�ĂŝƐůĞ�ϯͿ͘�� 
Tammy͗��͞tŚĂƚ�ƚŚĞ�͙ ĞǆƉůĞƚŝǀĞ�͙�dŽŵ͊��/ƚ would have been nice to know about this 
ĂŚĞĂĚ�ŽĨ�ƚŝŵĞ͘͟ 
Tom͗��͞zĞĂŚ͕�/�ŬŶŽǁ͕�ƵŚ͕�ĐĂŶ�ǇŽƵ�ũƵƐƚ�ƐŝŐŶ�ƚŚĞŵ͍͟ 
Tammy͗��͞EŽ�ǁĂǇ͕��ƵƐƚĞƌ͘�,ĂǀĞ�ǇŽƵ�ůŽƐƚ�ǇŽƵƌ�ŵŝŶĚ͍��ůů�ŽĨ�ŽƵƌ�ŐƵĞƐƚƐ�ĂƌĞ�ŚĞƌĞ�͙ 
ĞǀĞƌǇƚŚŝŶŐ͛Ɛ�ƉĂŝĚ ĨŽƌ͊��zŽƵ͛ƌĞ�ĐƌĂǌǇ͊͟ 
Tom͗��͞tĞůů͕�/�ũƵƐƚ�ĐĂŶ͛ƚ�ŐĞƚ�ŵĂƌƌŝĞĚ�ƵŶƚŝů�ƚŚĞǇ͛ƌĞ�ƐŝŐŶĞĚ͘�zŽƵ�ƵŶĚĞƌƐƚĂŶĚ͕�ƌŝŐŚƚ͍͟ 
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This exchange would be an example of duress, ĂŶĚ�ŽĨ�ĐŽƵƌƐĞ�ŝƚ�ĚŽĞƐŶ͛ƚ�ǁŽƌŬ�ĨƌŽŵ�Ă�ůĞŐĂů�
standpoint.  The idea is that both parties must have a chance to deliberate, seek the 
advice of counsel and confirm the consequences of signing any marital agreement. 
The requirements of full disclosure and observance of legal formalities surrounding 
marital agreements are for a good reason.   
 
Once signed, these agreements do not have a shelf life and would arguably impact a 
divorce after a 30-year marriage.  The other thing to know is that a spouse who signs a 
nuptial agreement may be waiving substantial financial rights such as ½ the marital 
home if owned prior to marriage or rights to investment accounts, alimony, etc.   
For the above reasons, a marital agreement can be a highly effective and important 
asset protection strategy, especially, where family fortunes and short-term marriages 
are involved.    
 
Asset Protection Trusts 
In Ch. 3 of this guide, we will discuss revocable living trusts (AKA inter vivos trusts) in 
detail and will consider the ramifications tŚĂƚ�ůŝǀŝŶŐ�ƚƌƵƐƚƐ�ĂƌĞ�ŶŽƚ�͞ĂƐƐĞƚ�ƉƌŽƚĞĐƚĞĚ͟�ĨŽƌ�
the trustmaker/s by virtue of the fact that they are revocable.   
 
It is important to remember that, although there is no asset protection from creditors 
for the trustmakers of a revocable living trust, the revocable living trusts can and often 
do provide protection for beneficiaries upon the death of the last surviving trustmaker 
ďĞĐĂƵƐĞ�ƚŚĞ�ƌĞǀŽĐĂďůĞ�ůŝǀŝŶŐ�ƚƌƵƐƚ�ďĞĐŽŵĞƐ�͞ǀĞƐƚĞĚ͟�ĂŶĚ�ŝƌƌĞǀŽĐĂďůĞ�ƵƉŽŶ�ƚŚĞ�ĚĞĂƚŚ�ŽĨ�
the trustmaker(s).  
 
There is another genre oĨ�ƚƌƵƐƚƐ�ƚŚĂƚ�ĂƌĞ�͞ŝƌƌĞǀŽĐĂďůĞ͟�ǁŚĞŶ�ƚŚĞǇ�are established, and 
thus they offer asset protection (from creditors) for the trustmaker during his/her 
lifetime.   
Types of Irrevocable Trusts 

1. Domestic asset protection trusts 
2. Foreign or offshore asset protection trusts 
3. Wealth replacement trusts or irrevocable life insurance trusts (ILITs) 
4. Grantor retained interest trusts (GRATs and GRUTS)  
5. Charitable trusts (CRTs and CLTs) 
6. Land trusts 
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The thing to know about the irrevocable trusts in the above list is that they are all 
intended for different purposes.  This is advanced planning that requires the assistance 
of an experienced attorney and expert in this area, so I will cover highlights and 
distinctions between them so that you will be empowered to guide your hired expert in 
your decision making.   
 
Domestic Asset Protection Trusts 
^Ž͕�ĚŝǀŝŶŐ�ƌŝŐŚƚ�ŝŶ͕�ĚŽŵĞƐƚŝĐ�ĂƐƐĞƚ�ƉƌŽƚĞĐƚŝŽŶ�ƚƌƵƐƚƐ�ĂƌĞ�Ă�ƉƌŽĚƵĐƚ�ŽĨ�Ă�ƐƚĂƚĞ͛Ɛ�ůĂǁƐ�ƚŚĂƚ�
are offered in certain favorable jurisdictions.  Delaware and Alaska are two states that 
make it a priority to maintain favorable asset protection laws as are South Dakota, 
Nevada, Wyoming and some other jurisdictions.   
 
Domestic Asset Protection Trusts are set up for the express purpose of asset protection.  
The idea behind this type of trust is that if a creditor obtains a judgment against the 
trustmaker, the assets in the trust are not reachable due to the trust protection and 
duty of the trustee to protect the trust assets.  An irrevocable trust is a separate legal 
entity, with a separate tax ID number, and thus it is designed to be beyond the reach of 
creditors.  Unlike a revocable living trust, the trustmaker of a domestic asset protection 
trust cannot amend or revoke this trust, absent very specific circumstances, and this lack 
of control is the primary disadvantage of this type of trust.   
 
It is important to know that, although these trusts are, by definition, irrevocable, and 
cannot be amended or terminated, the trustmaker generally keeps a certain amount of 
permissible control such as the ability to remove and replace the trustee, or to appoint a 
trust protector who can amend the trust.  There is always a great amount of debate 
;ĂŵŽŶŐ�ůĂǁǇĞƌƐ͙ƚŚĞǇ�ůŝŬĞ�ƚŽ�ĚŽ�ƚŚĂƚͿ�ĂďŽƵƚ�ǁŚĞƚŚĞƌ�ƚŚĞ�ƵƐĞ�ŽĨ�Ă�ĚŽŵĞƐƚŝĐ�ĂƐƐĞƚ�
protection trust is a solid strategy.   
 
You need to know that these types of trusts are still within the jurisdiction of all U.S. 
�ŽƵƌƚƐ�ĂŶĚ͕�ƵŶĚĞƌ�ƚŚĞ�͞ĨƵůů�ĨĂŝƚŚ�ĂŶĚ�ĐƌĞĚŝƚ�ĐůĂƵƐĞ͟�ŽĨ�ƚŚĞ�h͘^͘��ŽŶƐƚŝƚƵƚŝŽŶ͕�ƚŚĞ�ƐƚĂƚĞƐ�
are bound to essentially cooperate.   You can also be held in contempt of court for 
ƌĞĨƵƐĂů�ƚŽ�ƌĞůĞĂƐĞ�ĂƐƐĞƚƐ�ŝŶ�ƚŚĞ�ĨĂĐĞ�ŽĨ�Ă�ĐŽƵƌƚ�ŽƌĚĞƌ͘��^Ž͕�ĞƐƐĞŶƚŝĂůůǇ͕�ŝƚ͛Ɛ�ĂůǁĂǇƐ�ƵƉ�ƚŽ�ƚŚĞ�
Judge and whether he or she is willing to apply the laws of that asset protection state 
;ůĞƚ͛Ɛ�ƐĂǇ��ĞůĂǁĂƌĞͿ�ƚŽ�ƚŚĞ�ĚŝƐƉƵƚĞ�Ăƚ�ŚĂŶĚ�ǁŚŝĐŚ�ŵĂǇ�ďĞ�ŽĐĐƵƌƌŝŶŐ�ŝŶ�&ůŽƌŝĚĂ�Žƌ�KŚŝŽ͘�� 
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&ŽƌĞŝŐŶ�Žƌ�͞KĨĨƐŚŽƌĞ͟�dƌƵƐƚƐ 
��&ŽƌĞŝŐŶ�Žƌ�͞KĨĨƐŚŽƌĞ͟�dƌƵƐƚ�ŝƐ�ƐŝŵŝůĂƌ�ƚŽ�Ă�ĚŽŵĞƐƚŝĐ�ĂƐƐet protection trust, with the 
distinction that it is administered in another country; usually one with laws protecting 
the secrecy and autonomy of trusts and not beholden to the U.S. government.  
Examples of offshore trust jurisdictions are Nevis, the Bahamas, Grand Cayman, and 
Lichtenstein ͙ to name a few.    
The economics of asset protection trusts (domestic and foreign) are such that you 
need some serious liquidity (lots of money) to make it worthwhile.  A domestic asset 
protection trust is expensive because you need to fund the trust and pay a local trustee.  
^Ž͕�ĨŝŐƵƌĞ�ĂďŽƵƚ�Ă�ŵŝůůŝŽŶ�ĚŽůůĂƌƐ�͞ůŝƋƵŝĚ͟�ƚŽ�ũƵƐƚŝĨǇ�ƚŚŝƐ�ƐƚƌĂƚĞŐǇ͘��&ŽƌĞŝŐŶ�ĂƐƐĞƚ�
ƉƌŽƚĞĐƚŝŽŶ�ƚƌƵƐƚƐ�ĂƌĞ�ŵƵĐŚ�ŵŽƌĞ�ĞǆƉĞŶƐŝǀĞ�ƚŽ�ƐĞƚ�ƵƉ�ĂŶĚ�ŵĂŝŶƚĂŝŶ͘��/Ĩ�ǇŽƵ͛ƌĞ�ŝŶ�ƚŚŝƐ�
group, you already know it without me elaborating further. I hear the weather is nice in 
Nevis.   
 
One key to remember is that, even if your assets are in an offshore asset protection 
trust, you can be held in contempt of court in the USA upon refusal to surrender assets 
even if the foreign government refuses to do so.  For this reason, offshore asset 
protection trusts are not effective for the purpose of hiding assets or evading taxes but 
can be highly effective in building a wall of protection against the attack of other 
creditors.   
 
Other Types of Irrevocable Trusts 
Wealth replacement trusts a/k/a irrevocable life insurance trusts (ILITs), GRATs, GRUTs, 
and Charitable Trusts are irrevocable trusts that are often utilized more for tax planning 
than simple asset protection; however, these types of trusts are irrevocable and thus 
offer asset protection benefits.  
 
Land Trusts 
Land trusts actually may be revocable or irrevocable (depending upon goals and 
preference) are a unique asset protection strategy that, as of this writing and to the best 
ŽĨ�ƚŚŝƐ�ĂƵƚŚŽƌ͛Ɛ�ŬŶŽǁůĞĚŐĞ͕�ĂƌĞ�ĂǀĂŝůĂďůĞ�ŝŶ�/ůůŝŶŽŝƐ͕�Florida, Texas, Arizona, Virginia, 
Ohio, Indiana, North Dakota and (possibly) California.  
 
>ĂŶĚ�ƚƌƵƐƚƐ�ĞƐƐĞŶƚŝĂůůǇ�ĐŽŶǀĞƌƚ�͞ƌĞĂů�ƉƌŽƉĞƌƚǇ�ŝŶƚĞƌĞƐƚ͟�ŝŶƚŽ�Ă�͞ƉĞƌƐŽŶĂů�ƉƌŽƉĞƌƚǇ�
ŝŶƚĞƌĞƐƚ͟�ďǇ�ǀŝƌƚƵĞ�ŽĨ�Ă�ĐŽŶƚƌĂĐƚ�between the land trustee and the trust beneficiary.  The 
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beneficiary of a land trust may be an individual or an entity such as an LLC.  The idea 
behind a land trust is that the creditor may, once again, not reach an asset because it is 
in the hands of the trustee and the beneficiary has no immediate interest to record a 
lien upon or otherwise attach.  According to Florida law, this land trust contract creates 
ĂŶ�͞ĞǆĞĐƵƚŽƌǇ�ĐŽŶƚƌĂĐƚ͟�ŝŶ�ĨĂǀŽƌ�ŽĨ�ƚŚĞ�ůĂŶĚ�ƚƌƵƐƚ�ďĞŶĞĨŝĐŝĂƌǇ�ƚŚĂƚ�ƐĞƌǀĞƐ�ĂƐ�Ă�ƉƌŽƚĞĐƚŝǀĞ�
barrier against predatory creditors.   
After this broad overview, my hope is that you understand the key concepts necessary 
to explore your own asset protection needs and formulate a plan that makes sense.  I 
encourage you to seek professional legal counsel for this endeavor due to the 
complexity and importance of this area.   
 
Asset Protection Chapter Summary  
�ŽŶ͛ƚ�ĞŶƚĞƌ�ŝŶƚŽ�Ă�ĐŽŶƚƌĂĐƚ�ƚŚĂƚ�ƉůĂǇƐ�ŶŝĐĞ�ďĞĐĂƵƐĞ�ƚŚŝƐ�ĐƌĞĂƚĞƐ�ƵŶŶĞĐĞƐƐĂƌǇ�ůŝĂďŝůŝƚǇ͘� 
 
Assets are defined as anything you own that hopefully is appreciating and may be 
defined as income producing and non-income producing.   
 
Types ŽĨ�ůŝĂďŝůŝƚǇ�ǁĞ�ĂƌĞ�ƚƌǇŝŶŐ�ƚŽ�ƉƌŽƚĞĐƚ�ĂŐĂŝŶƐƚ�ĂƌĞ�ƉůĂŝŶƚŝĨĨƐ͛�ůĂǁƐƵŝƚƐ͕�ĚŝǀŽƌĐĞ�ůĂǁƐƵŝƚƐ͕�
IRS tax actions, business lawsuits, real estate/landlord-tenant lawsuits, and lender/loan 
repayment lawsuits. 
 
There are various options/strategies that offer protection of various types of assets. 
,ŽŵĞƐƚĞĂĚ�ƉƌŽƚĞĐƚŝŽŶ�Žƌ�͞ƉƌŽƚĞĐƚŝŽŶ�ŽĨ�ǇŽƵƌ�ĨĂŵŝůǇ�ŚŽŵĞ͟�ǀĂƌŝĞƐ�ĨƌŽŵ�ƐƚĂƚĞ�ƚŽ�ƐƚĂƚĞ�
but usually, some portion of the home is protected.  
 
Annuities and life insurance are generally at least partially protected, and the amount of 
protection varies widely from state to state. 
 
Qualified accounts (IRAs, 401ks, and 403bs) and wage accounts offer asset protection.  
Domestic business entities (LLCs, corporations and limited partnerships) can create a 
shield against personal liabilŝƚǇ�ĨƌŽŵ�͞ŝŶƐŝĚĞ�ĐƌĞĚŝƚŽƌƐ͟�ĂŶĚ�ĐĂŶ�ĂůƐŽ�ƐŚŝĞůĚ�ďƵƐŝŶĞƐƐ�
assets from the third ƉĂƌƚǇ�͞ŽƵƚƐŝĚĞ�ĐƌĞĚŝƚŽƌƐ͘͟�� 
 
Marital agreements (pre-nuptial and post-nuptial) are an important asset protection 
consideration that must be executed with the proper formalities.  
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Domestic asset protection trusts can offer asset protection benefits that must be 
weighed against the loss of control over assets and the expense of establishment and 
maintenance.   
 
Offshore trusts and offshore business entities can be effective in protecting assets with 
certain limitations, such as contempt of court, and the benefits should be weighed 
against the expense and risk of operating in foreign jurisdictions.    
 
Other types of tax strategies such as ILITs, GRATs, GRUTS, ILITS and charitable trusts may 
offer asset protection while providing certain tax advantages.   
 
Land trusts may be revocable or irrevocable and offer significant asset protection 
benefits but only operate in certain jurisdictions.   
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Chapter 3.  Estate Planning 
Essentials 
 

͞Now read me the part again where I disinherit everybody͘͟ 
 
New Yorker Cartoon by Peter Amo (1940)  
 

Remember that ͞risk of death͟�ƚŚŝŶŐ�ƚŚĂƚ�ǁĞ�ŵĞŶƚŝŽŶĞĚ�ŝŶ��Ś͘�ϭ�ŽĨ�ƚŚŝƐ�ŐƵŝĚĞ͍�tĞůů͕�
estate planning is all about taking steps to plan for that risk, in the best interest of your 
loved ones, your business and your legacy. This is also about planning for disability and 
care during your elderly years.  
 
The Estate Planning Conundrum  
Somewhere between 50% and 80% of people (which varies depending upon 
demographics) do not have a simple will, and a whopping estimated 92% of persons 
under age 35 do not have this simple document.  Yet we do know that everybody dies at 
some point.  Sorry to break the news.   
 
Denial of important life decisions often leads families down a perilous road ĂŶĚ�/͛ǀĞ�
observed the impact on families firsthand.  Those experiences inspired me to teach 
regularly on estate planning.  Thus, the goal of this chapter is to offer the basic 
principles that you need to know in order to manage your estate planning.    
 
I am told that among the top reasons for neglecting to prepare a simple will is the belief 
that it is not necessary (mostly men) or it costs too much (mostly women).  Other 
reasons include that it is too time-consuming or believe that the surviving spouse will 
receive all the assets anyway and these beliefs are generally false.   
 
>Ğƚ͛Ɛ�ĨĂĐĞ�it; most people would rather work on their taxes or get a root canal than work 
ŽŶ�ƚŚĞŝƌ�ĞƐƚĂƚĞ�ƉůĂŶŶŝŶŐ͘��/�ǁŽƵůĚ�ĂĚĚ�ƚŚĂƚ�ƚŚŝƐ�ŶĂƚŝŽŶĂů�͞ŚĂŶŐ�ƵƉ͟�ĂůƐŽ�ŚĂƐ�Ă�ůŽƚ�ƚŽ�ĚŽ�
ǁŝƚŚ�ŐƌĂƉƉůŝŶŐ�ǁŝƚŚ�ŽŶĞ͛Ɛ�ŵŽƌƚĂůŝƚǇ͘��dŚĞ�ďƵƌŐĞŽŶŝŶŐ�ŬŶŽǁůĞĚŐĞ�ŽĨ�ƚŚĞ�ŶĞĞĚ�ĨŽƌ�ĞƐƚĂƚĞ�
planning coupled with the lack of motivation to take this seriouslǇ�ŚĂƐ�ĂůůŽǁĞĚ�ŚƵŐĞ�͞on 

https://www.gibbslawfl.com/3-florida-estate-planning-steps-you-can-take-now-to-protect-loved-ones/
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line ĨŽƌŵ͟�ǁĞďƐŝƚĞƐ�ƚŽ�ƐƵĐĐĞĞĚ�ŝŶ�ƉĞĚĚůŝŶŐ�ŝŶĂĚĞƋƵĂƚĞ�ĚŽĐƵŵĞŶƚƐ�ĂƐ�ƋƵŝĐŬ�ĂŶĚ�ĞĂƐǇ�
ƐŽůƵƚŝŽŶƐ͘��/Ĩ�ǇŽƵ͛ǀĞ�ƐƚĂƌƚĞĚ�ĚŽǁŶ�ƚŚĂƚ�ƌŽĂĚ͕�/�ĞŶĐŽƵƌĂŐĞ�ǇŽƵ�ƚŽ�read the disclaimer on 
these websites because the loved ones are always left to pick up the pieces of a 
disorganized or incomplete DIY estate plan.   
 
What do you need to know in order to make better than average decisions? In the pages 
ƚŚĂƚ�ĨŽůůŽǁ͕�ǇŽƵ͛ůů�ƌĞĐĞŝǀĞ�ĂŶ�ŽǀĞƌǀŝĞǁ�ŽĨ�ƚŚĞ�ďĂƐŝĐ�͞ůŝĨĞ�ĞǀĞŶƚƐ͟�ƌĞůĂƚĞĚ�ƚŽ�ĞƐƚĂƚĞ�
planning as well as the big 3 standard estate planning documents and how they work 
together.  You will also learn enough to navigate the basics as well as what questions are 
important to ask.   
 
�ĨƚĞƌ�ƚŚĞ�ďĂƐŝĐƐ͕�ǁĞ͛ůů�ĞǆƉůŽƌĞ�ƚŚĞ�ĂƌĞĂ�ŽĨ�ƚƌƵƐƚ�ƉůĂŶŶŝŶŐ͕�ƐƚĂƌƚŝŶŐ�ǁŝƚŚ�ƚŚĞ�ŐĞŶĞƌĂů�
ĐŽŶĐĞƉƚƐ�ĂŶĚ�ŵŽǀŝŶŐ�ŵŽƌĞ�ƐƉĞĐŝĨŝĐĂůůǇ�ŝŶƚŽ�ǁŚĂƚ�ǇŽƵ�ŶĞĞĚ�ƚŽ�ŬŶŽǁ͘��tŚĞƚŚĞƌ�ǇŽƵ͛ǀĞ�
heard the buzz about living trusts or revocable trusts, I wilů�ĚĞƐĐƌŝďĞ�ƚŚŝƐ�ĚŽĐƵŵĞŶƚ͛Ɛ�
purpose, how it works, and the pros and cons.   
 
tŝƚŚ�Ăůů�ŽĨ�ƚŚŝƐ�ĞƐƚĂďůŝƐŚĞĚ͕�ǁĞ͛ůů�ǁĂĚĞ�ĐĂƵƚŝŽƵƐůǇ͕�ƉƵƚƚŝŶŐ�ŽƵƌ�ƚŽĞƐ�ŝŶ�ƚŚĞ�ǁĂƚĞƌ�ŽĨ�ƐŽŵĞ�
more advanced planning issues just to offer a basic understanding and road map.  I will 
also touch on the concept of business succession planning for those of you with 
ďƵƐŝŶĞƐƐ�ǀĞŶƚƵƌĞƐ�ĂŶĚ�ƚŚŝƐ�ŝŶĐůƵĚĞƐ�ƌĞĂů�ĞƐƚĂƚĞ�ŝŶǀĞƐƚŵĞŶƚ�ĐŽŵƉĂŶŝĞƐ͘��ŽŶ͛ƚ�ǁŽƌƌǇ͖�ŵǇ�
ŐŽĂů�ŝƐ�ŶŽƚ�ƚŽ�ŽĨĨĞƌ�ǇŽƵ�ǇĞƚ�ĂŶŽƚŚĞƌ�ĂƚƚŽƌŶĞǇ͛Ɛ�ƚƌĞĂƚŝƐĞ�ŽŶ�ƚŚĞƐĞ�ĂƌĞĂƐ͘��ZĞŵĞŵďĞƌ�ƚŚŝƐ�ŝƐ�
just us chatting about concepts and estate planning truths enough to allow you to begin 
to navigate these more advanced areas with some ideas and direction.  
 
dŚĞ�ĨŝƌƐƚ�ƋƵĞƐƚŝŽŶ�ŝƐ�͞tŚǇ�ĚŽĞƐ�Ăůů�ŽĨ�ƚŚŝƐ�ŵĂƚƚĞƌ͍͟��/�ƉŽƐĞ�ƚŚŝƐ�ĐŽŵŵŽŶ�ƋƵĞƐƚŝŽŶ�ďĂƐĞĚ�
ŽŶ�ŵĂŶǇ�ĞǆƉĞƌŝĞŶĐĞƐ�ǁŝƚŚ�ĐůŝĞŶƚƐ�ǁŚŽ�ŚĂǀĞ�ƚŽůĚ�ŵĞ͕�͞/͛ůů�ďĞ�ĚĞĂĚ�anyway͘͟��tŚŝůĞ�/�
acknowledge the simple truth of this statement, I would also contend that most people 
do not, at least consciously, want to be remembered by loved ones as disorganized, 
selfish or reckless.   
 
Common Estate Planning Myths 
Myth 1 - Having good estate planning documents will only complicate things.   Answer - 
it is already complicated and good documents simplify things. 
 

https://www.gibbslawfl.com/avoiding-the-risks-of-do-it-yourself-estate-planning-in-florida/


30 | P a g e  
 

Myth 2 - Doing my estate planning might cause my death.  Answer ʹ silly and paranoid 
thinking. 
 
Myth 3 ʹ /ƚƐ�ĞĂƐŝĞƌ�ŝĨ�ũƵƐƚ�ƉƵƚ�ŵǇ�ĂĚƵůƚ�ĐŚŝůĚ͛Ɛ�ŶĂŵĞƐ�ŽŶ�ĞǀĞƌǇƚŚŝŶŐ͘��Answer ʹ this is 
often a reckless and irreversible strategy that could destroy the estate. 
 
Myth 4 - My advisor, accountant, or friends can help me.  Answer ʹ high risk 
comparable to having your non-mechanic neighbor repair your Audi.   
 
Myth 5 - Legal form providers will help me figure it out.  Answer ʹ not recommended 
ďĞĐĂƵƐĞ�ƚŚĞƐĞ�ĂƌĞ�͞ƐĞůĨ-ŚĞůƉ͟�ƉƌŽǀŝĚĞƌƐ�ǁŚŽ�ŚĂǀĞ�ŶŽ�ĚƵƚǇ�Žƌ�ŵŽƚŝǀĂƚŝŽŶ�ƚŽ�ƌĞƉƌĞƐĞŶƚ�
you.   
 
There are other myths of course aŶĚ�ƚŚŽƐĞ�ĂƌĞ�ũƵƐƚ�ƐŽŵĞ�ŽĨ�ƚŚĞ�ŵŽƐƚ�ƉƌĞǀĂůĞŶƚ�ƚŚĂƚ�/͛ǀĞ�
observed over the years.  The point of that exercise is that you cannot make 
assumptions because they tend to be bad, and you need to educate yourself!  We still 
need to answer the question of why it matters because there is the fateful (no pun 
ŝŶƚĞŶĚĞĚͿ�͞/͛ůů�ďĞ�ĚĞĂĚ�ĂŶǇǁĂǇ�ĂƌŐƵŵĞŶƚ͘͟�� 
 
Why Estate Planning Matters  
As a lawyer who has handled many estate matters over the years, I can tell you that it all 
ŵĂƚƚĞƌƐ�ďĞĐĂƵƐĞ�ǁŚĞŶ�Ă�͞ůŝĨĞ�ĞǀĞŶƚ͟�ŚĂƉƉĞŶƐ�ƐƵĐh as the death of a family member, the 
other family members are often thrown into some level of disarray due to grief and the 
temporary destabilization of the family unit.  During this difficult time, there are many 
financial decisions that need to be made and the situation often becomes very 
confusing.   
 
The era of electronic records has made this even more complicated because families 
may not kŶŽǁ�ŚŽǁ�ƚŽ�ĂĐĐĞƐƐ�ƚŚĞ�ĚĞĐĞĂƐĞĚ�ƉĞƌƐŽŶ͛Ɛ�ƌĞĐŽƌĚƐ͘��dŚĞ�ůĞŐĂů�ďĂĐŬĚƌŽƉ�ŽĨ�Ăůů�ŽĨ�
this is that people do not have the legal authority to act for one another or receive 
ŝŶŚĞƌŝƚĞĚ�ĂƐƐĞƚƐ�ŝŵŵĞĚŝĂƚĞůǇ�ũƵƐƚ�ďĞĐĂƵƐĞ�ƚŚĞǇ͛ƌĞ�ĨĂŵŝůǇ͘��YƵŝƚĞ�ƚŚĞ�ĐŽŶƚƌĂƌǇ͕�ƚŚĞ�ůĂǁ�
assumes that each individual has legal authority only over themselves, and assets that 
are not designated to transfer automatically must go through a court process called 
probate in order to be passed to the heirs or beneficiaries.   
 

https://www.insuranceandestates.com/estate-planning-essentials-for-digital-assets-and-property/
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If a last will and testamĞŶƚ�;ŚĞƌĞĂĨƚĞƌ�ƌĞĨĞƌƌĞĚ�ƚŽ�ĂƐ�͞ůĂƐƚ�ǁŝůů͟Ϳ�has been validly 
prepared, the court will have some guidance in the process of passing assets to heirs.  
Remember the statistics?  Having no Last Will means no guidance for the court, and this 
means that the court will fall back on the state probate statutes. The state statutes are 
ĞƐƐĞŶƚŝĂůůǇ�ƚŚĞ�ŐŽǀĞƌŶŵĞŶƚ͛Ɛ�ƉƌĞĚĞƚĞƌŵŝŶĞĚ�ĞƐƚĂƚĞ�ƉůĂŶ�ĂŶĚ�ƵƐƵĂůůǇ�ƌĞƐƵůƚ�ŝŶ�ƐƉůŝƚƚŝŶŐ�ƵƉ�
the estate between some variation of spouse, kids or other blood relatives.  However, 
what many ĚŽŶ͛ƚ�ŬŶŽǁ�ŝƐ�ƚŚĂƚ�ƚŚĞ�ƉƌŽďĂƚĞ�ĨĞĞƐ�ŵĂǇ�be increased ĚƵĞ�ƚŽ�ŚŽǁ�͞ƐĐƌĞǁĞĚ�
ƵƉ͟�ƚŚĞ�ĞƐƚĂƚĞ�ŝƐ͘�dŚŝƐ�ŝƐƐƵĞ�ǁŝůů�be addressed more in the pages that follow.  The family 
members who are to be empowered to make decisions also involves an important 
decision, and the failure to designate these responsibilities regularly leads to family 
ĚŝƐƉƵƚĞƐ͘��&ŝŶĂůůǇ͕�ƚŚĞ�͞Ăůů-ŝŵƉŽƌƚĂŶƚ͟�ƋƵĞƐƚŝŽŶ�ŽĨ�͞ǁŚŽ�ŐĞƚƐ�ǁŚĂƚ͍͟�ŝƐ�ŝŵƉŽƐƐŝďůĞ�ƚŽ�
answer, at least initially, without a last will.   
 
^Ž�ǁĞ͛ǀĞ�ĞƐƚĂďůŝƐŚĞĚ�ƚŚĂƚ�ƚŚĞƌĞ�ŝƐ�Ă�ƌĂƚŝŽŶĂů basis to do some estate planning and that it 
is advisable to have a last will.  A common assumption that follows is that a last will is all 
that is needed.  Time to dispel some more common myths͙   
 
Although a last will is an important document, for all of the reasons mentioned above, 
its role is limited to how assets are distributed upon death and 2 other estate-planning 
ĚŽĐƵŵĞŶƚƐ�ĂƌĞ�ŶĞĞĚĞĚ�Ăƚ�Ă�ŵŝŶŝŵƵŵ�ƚŽ�ŵĂŬĞ�Ăůů�ŽĨ�ƚŚŝƐ�ƐƚƵĨĨ�ǁŽƌŬ͘����ƌĞĐĞŶƚ�͞on line͟�
estate plan that I reviewed for a new client included 2 wills and nothing else, and the 
estate was over $3,000,000 and this scenario would have spelled disaster for the loved 
ones and the estate itself.    
 
The Big 3 Estate Planning Documents 
For any sizĞ�ĞƐƚĂƚĞ͕�ƚŚĞ�ŬĞǇ�͞ďŝŐ�ϯ͟�ĞƐƚĂƚĞ�ƉůĂŶŶŝŶŐ�ĚŽĐƵŵĞŶƚƐ�ĂƌĞ͗ 

1. Durable Power of Attorney 
2. Advance Healthcare Directive 
3. Last Will and Testament 

The big 3 estate documents are important because they address different situations or 
͞ůŝĨĞ�ĞǀĞŶƚƐ͘͟��dŚĞ�3 important life events are:  

1. Disability 
2. Incapacity  
3. Death  

 
Disability and Durable Powers of Attorney 
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No one likes to think about disability.  We all want to be self-sufficient and yet we are 
also human, and none of us is invulnerable.  In my life, I have witnessed people who 
ǁĞƌĞ�͞ůĂƌŐĞƌ�ƚŚĂŶ�ůŝĨĞ͟�ďƌŽƵŐŚƚ�ƚŽ�Ă�ǀĞƌǇ�ǀƵůŶĞƌĂďůĞ�ƉůĂĐĞ�ŽĨ�ĚĞƉĞŶĚĞŶĐǇ�ĚƵĞ�ƚŽ�ĂŶ�
accident or illness.  At some point, we may find ourselves in a situation where we need 
help.   
Disability may be something as simple as decreased spinal mobility leading to difficulty 
in continuing to work.   Of course, much more serious conditions can occur, and when a 
life event happens, it is important to have the proper documents in place to protect you 
and to maintain a sense of order among loved ones.  There are also different kinds of 
disabilities, which are either mental or physical, or there may be a combination thereof.   
If you become disabled, your financial concerns do not just stop.  Your bills still need to 
be paid, and your business needs to continue to operate if you are a business owner.  
Your banking will need to be managed, and any other ongoing financial matters will 
need to continue as efficiently as possible.    
 
A power of attorney is expressly for the purpose of allowing another person to conduct 
business on your behalf.  Remember, your loved ones do not have the authority to step 
in for you just because they are family.  In fact, banks and other financial providers tend 
to be especially paranoid about family members seeking to meddle with another family 
ŵĞŵďĞƌ͛Ɛ�ďƵƐŝŶĞƐƐ�ĂĨĨĂŝƌƐ͘� 
 
With that in mind, there are many different kinds of powers of attorney.  For example, 
special powers of attorney are used for a specific purpose such as purchasing real 
property.  So, for example, you could give someone this special power to purchase real 
property in Idaho if you live in New York and cannot be present for certain transactions.  
Similarly, you might empower a business associate to make certain business decisions 
for a limited purpose in your absence.  What you need to know is that none of these 
special powers of attorney will be effective if you suddenly become disabled.  In the 
event of disability, all powers of attorney will become ineffective except one 
distinguished document and that is the durable power of attorney.  dŚĞ�͞ĚƵƌĂďŝůŝƚǇ͟�ŽĨ�
this document causes it to survive disability, and this is fundamental to estate planning.  
For this reasŽŶ͕�ƌĞŐĂƌĚůĞƐƐ�ŽĨ�ŚŽǁ�ŵĂŶǇ�ƉŽǁĞƌƐ�ŽĨ�ĂƚƚŽƌŶĞǇ�ǇŽƵ͛ǀĞ�ŐƌĂŶƚĞĚ͕�ǇŽƵ�ŶĞĞĚ�ƚŽ�
have a durable power of attorney with specific individuals who are designated to act on 
your behalf in the event that you become disabled.    
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Makes sense, doesn't it?  This is an exƚƌĞŵĞůǇ�ŝŵƉŽƌƚĂŶƚ�ĚŽĐƵŵĞŶƚ�ďĞĐĂƵƐĞ�ǇŽƵ͛ƌĞ�
empowering your most trusted family member or members to step in and take care of 
your business concerns if you become disabled.  This is an essential component to your 
estate plan and one of the big 3 life events, ĂƐ�ǁĞ͛ǀĞ�ĚŝƐĐƵƐƐĞĚ͕�ĂŶĚ�ŝƚ͛Ɛ�ǁŽƌƚŚ�ŶŽƚŝŶŐ�
that whomever you designate should be trustworthy and capable of performing these 
ŬŝŶĚƐ�ŽĨ�ĨƵŶĐƚŝŽŶƐ͘��/Ĩ�ǇŽƵ͛ƌĞ�ƐƚĂƌƚŝŶŐ�ƚŽ�ƚŚŝŶŬ�ĂďŽƵƚ�ǁŚŽŵ�ǇŽƵ�ǁŽƵůĚ�ĚĞƐŝŐŶĂƚĞ͕�ƚŚŝƐ�
section is having the intended impact.  
 
Advance Healthcare Directives and Incapacity 

There are a few terms used to describe the advance healthcare directive, two of which 
are medical directive and advance directive or any combination therewith (i.e. advance 
medical directive).  This is a document often included with other medical documents 
such as a living will and a designation of healthcare surrogate.  Other names for these 
two documents are a do not resuscitate or medical power of attorney.  What you need 
to know is that you need these two medical documents to make up your advance 
healthcare directive to cover yourself and your family.  I also recommend that folks have 
a number of ,/W���ƌĞůĞĂƐĞ�ĚŽĐƵŵĞŶƚƐ͘��,/W���ĚŽĐƵŵĞŶƚƐ�ŚĂǀĞ�ƌŝƐĞŶ�ƚŽ�͞ĨƌŽŶƚ�ĂŶĚ�
ĐĞŶƚĞƌ͟�ƐƚĂƚƵƐ�ŝŶ�ƚŚĞ�ǁŽƌůĚ�ŽĨ�ŵĞĚŝĐĂů�ĞƐƚĂƚĞ�ƉůĂŶŶŝŶŐ�ĚŽĐƵŵĞŶƚƐ�ďĞĐĂƵƐĞ�ƚŚĞǇ�ĂůůŽǁ�
family members access to medical records.  Hospitals and doctors have become 
extremely cautious due to the strict privacy laws in force today under HIPAA, and this 
issue will be discussed in greater detail to follow. 
 
Several years ago, the Terry Shiavo case made national headlines.  The gist of the case 
was that a woman, Theresa Marie Shiavo͕�ǁĂƐ�ŝŶ�Ă�ĐŽŵĂ�Žƌ�Ă�͞ƉĞƌƐŝƐƚĞŶƚ�ǀĞŐĞƚĂƚŝǀĞ�
ƐƚĂƚĞ͟�ĨŽƌ�ŵĂŶǇ�ǇĞĂƌƐ͘���Ŷ�ŝŶƚĞƌĨĂŵŝůǇ�ĚŝƐƉƵƚĞ�ĞŶƐƵĞĚ�ďĞƚǁĞĞŶ�DƐ͘�^ŚŝĂǀŽ͛Ɛ�ŚƵƐďĂŶĚ�
(and legal guardian), named Michael Shiavo͕�ĂŶĚ�DƐ͘�^ŚŝĂǀŽ͛Ɛ�ďŝŽůŽŐŝĐĂů�ĨĂŵŝůǇ͘��dŚĞ�
Shiavo family advocated that Ms. Shiavo was responsive and desired to be kept alive by 
the feeding tube as life support, whereas Michael Shiavo contended that she would not 
have wanted to remain kept alive in ƚŚŝƐ�ƐŝƚƵĂƚŝŽŶ͘�DƐ͘�^ŚŝĂǀŽ͛Ɛ�ĚŝĂŐŶŽƐŝƐ�ĂŶĚ�ƚŚĞ�ĨĂĐƚ�
ƚŚĂƚ�ƐŚĞ�ŚĂĚ�ŶŽ�͞ůŝǀŝŶŐ�ǁŝůů͟�ǁĞƌĞ�ŬĞǇ�ĨĂĐƚŽƌƐ�ŝŶ�ƚŚŝƐ�ƉƌŽƚƌĂĐƚĞĚ�ůĞŐĂů�ďĂƚƚůĞ�ƚŚĂƚ�ůĂƐƚĞĚ�
for almost fifteen years.   
 
The Shiavo ĐĂƐĞ�ƉƌŽŵƉƚĞĚ�ƚŚĞ�ŝŶǀŽůǀĞŵĞŶƚ�ŽĨ�&ůŽƌŝĚĂ͛Ɛ�ůĞŐŝƐůĂƚƵƌĞ�ĂŶĚ�ĞǀĞŶ�'ŽǀĞƌŶŽƌ�
Jeb Bush, and in the end, it was concluded that Ms. Shiavo would have wished to be 
͞ĂůůŽǁĞĚ�ƚŽ�ĚŝĞ͟�ŝŶ�ƚŚĞƐĞ�ĐŝƌĐƵŵƐƚĂŶĐĞƐ͘��Thereafter, the Florida legislature expanded 
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the prognosis in which one can designate that life-supporting treatment may be denied 
ƚŽ�ŝŶĐůƵĚĞ�Ă�͞ƉĞƌƐŝƐƚĞŶƚ�ǀĞŐĞƚĂƚŝǀĞ�ƐƚĂƚĞ͕͟ ͞ŝƌƌĞǀĞƌƐŝďůĞ�end-stage ĐŽŶĚŝƚŝŽŶ͟�ĂŶĚ�Ă�
͞ƚĞƌŵŝŶĂů�ĐŽŶĚŝƚŝŽŶ͘͟  The Shiavo case prompted national action and illustrated how 
important it is to make these kinds of decisions in advance when we have the ability to 
do so.   
Whereas the Shiavo ĐĂƐĞ�ĞǆĂŵƉůĞ�ĐŽŶĐĞƌŶƐ�ƚŚĞ�͞ůŝǀŝŶŐ�ǁŝůů͟�ĐŽŵƉŽŶĞŶƚ�ŽĨ�ƚŚĞ�ĂĚǀĂŶĐĞ�
medical directive, there is also the designation of healthcare surrogate (or healthcare 
power of attorney).  This document is simply to designate the person (or persons) who is 
empowered to enforce your medical wishes as expressed in your living will.  The health 
care surrogate role functions very much like the durable power of attorney with the 
distinction that the former is concerned with medical decisions, and the latter is 
concerned with business and financial decisions.  The two different roles specified in 
these two documents may be filled by the same or different people.   
 
Last Will & Testament and Death  

͞/��ůǀŝƐ��͘�WƌĞƐůĞǇ͕�Ă�ƌĞƐŝĚĞŶƚ�ĂŶĚ�ĐŝƚŝǌĞŶ�ŽĨ�������Shelby County Tennessee, 
being of sound mind and disposing memory, do hereby make, publish and 
declare this instrument to be my last will and testament, hereby revoking 
ĂŶǇ�ĂŶĚ�Ăůů�ǁŝůůƐ�ĂŶĚ�ĐŽĚŝĐŝůƐ�ďǇ�ŵĞ�Ăƚ�ĂŶǇ�ƚŝŵĞ�ŚĞƌĞƚŽĨŽƌĞ�ŵĂĚĞ͘͟ 

The last will is the stuff of high drama.  This is the most formal and most recognized of 
ƚŚĞ�͞ďŝŐ�ϯ͟�ĞƐƚĂƚĞ�ĚŽĐƵŵĞŶƚƐ�ďĞĐĂƵƐĞ�ŝƚ�ŝƐ�ƚŚĞ�ŽŶĞ�ƚŚĂƚ�ƵƐƵĂůůǇ�ŵĂŬĞƐ�ŚĞĂĚůŝŶĞƐ͕�
notwithstanding the Shiavo case.  When somebody important dies, the first questions 
are often did they have a will and what did it say or who got all the money?  These are 
not unreasonable questions because the last will becomes public record as soon as a 
probate is filed.   
 
The lĂƐƚ�ǁŝůů�ŝƐ�ǁŚĂƚ�ŝƐ�ĐĂůůĞĚ�Ă�͞ƚĞƐƚĂŵĞŶƚĂƌǇ�ĚŽĐƵŵĞŶƚ͕͟ which means that it provides 
for a distribution of assets upon death.   Because of this, the formalities for the last will 
are often stricter than other documents.  By formalities, I mean the requirements for 
signing it that make it a valid and enforceable document.  The formalities of a last will 
serve 4 main purposes, which are: 

1. Evidence that the document is the ��������ǯ� last will and testament 
2. Ritual alerting the testator that it is important and should be carefully considered 
3. Prevention of fraud 
4. Influencing the testator to consult an attorney to prepare it due to the possibility of errors 
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In addition to formalities, the body of the last will must be well drafted so that it clearly 
identifies who gets which assets and if there are any special distributions, which are 
often called bequests.  The formalities required for attestation of wills are dictated by 
ƚŚĞ�ƐƚĂƚĞ͛Ɛ�ƉƌŽďĂƚĞ�ůĂǁƐ�Žƌ�ŝƚƐ�͞^ƚĂƚƵƚĞ�ŽĨ�tŝůůƐ͟�ĂŶĚ�ƚĞŶĚ�ƚŽ�ďĞ�ŵǇƐƚĞƌŝŽƵƐ�ďĞĐĂƵƐĞ�ƚŽ�
an extenƚ�ƚŚĞǇ�ĂƌĞ�ǁŽǀĞŶ�ŝŶƚŽ�ƚŚĞ�ƐƚĂƚĞ͛Ɛ�ƉĂƌƚŝĐƵůĂƌ�ůĞŐĂů�ƚƌĂĚŝƚŝŽŶƐ�ĂŶĚ�ĐƵƐƚŽŵƐ�ĂŶĚ�
ƚŚƵƐ�ĞŝƚŚĞƌ�Ă�ŵŽƌĞ�Žƌ�ůĞƐƐ�ĨŽƌŵĂů�ĂƉƉƌŽĂĐŚ�ŵĂǇ�ďĞ�ĂĚŽƉƚĞĚ�ďǇ�ƚŚĂƚ�ƐƚĂƚĞ͛Ɛ�ůĂǁƐ͘   
The provisions of the last will are also important because a well-drafted document will 
address a few important items such as the process for payment of estate expenses, 
naming who the executor is and, of course, who is to receive the estate assets.   
 
When talking about the estate, there are a few important terms to know which include 
Ă�͞ƐƉĞĐŝĂů�bequest͕͟ Ă�͞ŐĞŶĞƌĂů�ďĞƋƵĞƐƚ͟�ĂŶĚ�ƚŚĞ�͞ƌĞƐŝĚƵĂƌǇ͟�Žƌ�͞ƌĞƐŝĚƵĂů�ĞƐƚĂƚĞ͘͟  A 
provision to address the distribution of personal property is also important.  Finally, 
ƚŚĞƌĞ�ĂƌĞ�ƐƉĞĐŝĨŝĐ�ƚǇƉĞƐ�ŽĨ�ǁŝůůƐ�ƚŽ�ďĞ�ĂǁĂƌĞ�ŽĨ͕�ǁŚŝĐŚ�ŝŶĐůƵĚĞ�Ă�͞ƉŽƵƌ�ŽǀĞƌ�ǁŝůů͕͟�
holographic will, and a Medicaid will.  A will can also include a testamentary trust.  I will 
discuss trust planning later in this chapter so for this section I will just identify what a 
testamentary trust is as it relates to a last will and how it functions when a will is 
administered.   
 
Most wills are put through a legal process called a probate, which is a court proceeding 
in the county where the assets are located and is for the purposes of verifying the 
validity of the will and essentially signing off on the distribution of the assets.  
This is why a last will must comply with the formalities so that the probate court will be 
able to admit it.  The last will is like a set of instructions for the probate court judge, and 
this is why it must be clearly written.  There are a few different types of probates as 
well, which are formal administration, summary administration, and ancillary 
ĂĚŵŝŶŝƐƚƌĂƚŝŽŶ͘���ŽŶĨƵƐĞĚ�ǇĞƚ͍��tĞůů͕�ůĞƚ͛Ɛ�ŵĂŬĞ�ƐĞŶƐĞ�ŽĨ�Ăůů�ŽĨ�ƚŚŝƐ�ĂŶĚ�ĚŝƐĐƵƐƐ�ƚŚĞ�
formalities, key provisions, types of wills, and the probate process in more detail below.   
 
The Formalities of Estate Planning Documents 
dŚĞ�ƐŝŐŶŝŶŐ͙ 
Attorney at Law͗��͞EŝĐĞ�ƚŽ�ƐĞĞ�ǇŽƵ͕�DƐ͘�^ŵŝƚŚ͘͟ 
Ms. Smith ;ŶĂŵĞ�ĐŚĂŶŐĞĚ�ĨŽƌ�ĐŽŶĨŝĚĞŶƚŝĂůŝƚǇͿ͗��͞>ŝŬĞǁŝƐĞ͕�ŐůĂĚ�ǁĞ͛ƌĞ�ŐĞƚƚŝŶŐ�ƚŚŝƐ�ĚŽŶĞ͘͟ 
Attorney at Law͗��͞�ĞĨŽƌĞ�ǁĞ�ŐĞƚ�ƐƚĂƌƚĞĚ͕�/�ŶĞĞĚ�ƚŽ�ĂƐŬ�ǇŽƵ�Ă�ĨĞǁ�ƋƵĞƐƚŝŽŶƐ�ŝŶ�ĨƌŽŶƚ�ŽĨ�
ƚŚĞ�ǁŝƚŶĞƐƐĞƐ͘͟ 
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Ms. Smith͗��͞KŬĂǇ͘͟ 
Attorney at Law͗��͞�Ž�ǇŽƵ�ƵŶĚĞƌƐƚĂŶĚ�ƚŚĂƚ�ǇŽƵ͛ƌĞ�ŚĞƌĞ�ƚŽĚĂǇ�ƚŽ�ĐƌĞĂƚĞ�Ă�ƚĞƐƚĂŵĞŶƚĂƌǇ�
document that will provide for the distribution of your assets among your family 
members ͙ ǇŽƵƌ�ƚŚƌĞĞ�ĐŚŝůĚƌĞŶ�ŝŶ�ĞƋƵĂů�ƐŚĂƌĞƐ͍͟ 
Ms. Smith͗��͞zĞƐ͘͟ 
Attorney at Law͗�͞�Ž�ǇŽƵ�ŬŶŽǁ�ǁŚŽ�ƚŚĞ�ĐƵƌƌĞŶƚ�h͘^͘�ƉƌĞƐŝĚĞŶƚ�ŝƐ͍͟ 
Ms. Smith͗��͞tĞůů͕�/�ŬŶŽǁ�ǁŚŽ�ŝƚ�is, ďƵƚ�ƚŚĂƚ�ĚŽĞƐŶ͛ƚ�ŵĞĂŶ�/͛ŵ�ŚĂƉƉǇ�ĂďŽƵƚ�ŝƚ͊͟ 
Attorney at Law:  (CoŶĐĞĂůŝŶŐ�Ă�ƐŵŝůĞ�ĂŶĚ�ƚƵƌŶŝŶŐ�ƚŽ�ƚŚĞ�ǁŝƚŶĞƐƐĞƐͿ��͞�ƌĞ�ǇŽƵ�ŐƵǇƐ�
satisfied that Ms. Smith has the capacity to sign her Last Will and other estate planning 
ĚŽĐƵŵĞŶƚƐ�ŚĞƌĞ�ƚŽĚĂǇ͍͟ 
(Witnesses smiling and nodding ͙ ǇĞƐ�͙�ǇĞƐͿ 
 
A properly executed last will have 3 fundamental parts, which are: 

1. Body 
2. Signing 
3. Attestation 

The formalities for our purposes generally concern the signing and attestation sections 
of the last will, ĂŶĚ�ǁĞ͛ƌĞ�ƐƚĂƌƚŝŶŐ�ǁŝƚŚ�ƚŚĞ�ĨŽƌŵĂůŝƚŝĞƐ�ďĞĐĂƵƐĞ�ƚŚŝƐ�ŝƐ�ĂƌŐƵĂďůǇ�ƚŚĞ�ŵŽƐƚ�
important component.  ͞tŚǇ͍͟�ǇŽƵ�ŵĂǇ�ĂƐŬ͘���ĞĐĂƵƐĞ�Ă�ďĞĂƵƚŝĨƵůůǇ�ĚƌĂĨƚĞĚ�ůĂƐƚ�ǁŝůů�
without the formalities having been observed will be disallowed by the probate judge 
and thus will not be worth the fine cotton paper ƚŚĂƚ�ŝƚ͛Ɛ�printed upon.   Depending 
upon your state of residence, the formalities for signing and attesting the last will may 
vary.  What is fairly consistent is that generally 2 witnesses and a registered notary 
public are required͘��zŽƵ͛ůů�ŶĞĞĚ�ƚŽ�ĐŚĞĐŬ�ǇŽƵƌ�ƐƚĂƚĞ�ůĂǁƐ�ƚŽ�ĚĞƚĞƌŵŝŶĞ�ŝĨ�ƚŚĞ�ŶŽƚĂƌǇ�ĐĂŶ�
and should serve as one of the witnesses.    
 
You need to know that a few states require a formal approach in which all witnesses and 
the notary are in the same room, and the testator must observe the witnesses sign in 
the same room.  
 
Other states follow a less formal approach, which is the modern trend called the 
͞ĐŽŶƐĐŝŽƵƐ�ƉƌĞƐĞŶĐĞ�ƚĞƐƚ͘͟  With this approach, the witnesses may sign outside the 
room if the testator is simply conscious of their presence while they sign the will.   
dŚĞƌĞ�ŝƐ�ĂůƐŽ�Ă�͞ůŝŶĞ�ŽĨ�ƐŝŐŚƚ͟�ƚĞƐƚ͕ which is slightly more stringent than the conscious 
ƉƌĞƐĞŶĐĞ�ƚĞƐƚ�ďĞĐĂƵƐĞ�ƚŚĞ�ǁŝƚŶĞƐƐĞƐ�ŵƵƐƚ�ƐŝŐŶ�ƚŚĞ�ǁŝůů�ŝŶ�ƚŚĞ�ƚĞƐƚĂƚŽƌ͛Ɛ�ůŝŶĞ�ŽĨ�ƐŝŐŚƚ͘�� 
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^Ž�ŝƚ�ŝƐ�ǀĞƌǇ�ŝŵƉŽƌƚĂŶƚ�ƚŽ�ƵŶĚĞƌƐƚĂŶĚ�ǇŽƵƌ�ƐƚĂƚĞ͛Ɛ�ƐƚĂƚƵƚĞ�ŽĨ�ǁŝůůƐ�ĂŶĚ�ƚŚĞ�ƌĞƋƵŝƌĞŵĞŶƚƐ�
for the signing and attestation of the last will.  Many states now require that a last will 
either must or should be notarized, ĂŶĚ�ƚŚŝƐ�ŶŽƚĂƌǇ�ƐĞĐƚŝŽŶ�ŝƐ�ĐĂůůĞĚ�Ă�͞ƐĞůĨ-proving 
affidavit͘͟  The self-proving affidavit will allow the last will to be admitted to the probate 
court without having to locate the witnesses, and this is important because the last will 
may be around for a long time and witnesses tend to disappear.   
 
Key Provisions of Estate Planning Documents 
There are certain key provisions that are typically found in the body of the last will itself.  
dŚĞ�ĚŽĐƵŵĞŶƚ�ŝƚƐĞůĨ�ŵĂǇ�͞ƚŚĞŽƌĞƚŝĐĂůůǇ͟�ŝŶĐůƵĚĞ�ĂŶǇ�ƉƌŽǀŝƐŝŽŶƐ�ƚŚĂƚ�ƚŚĞ�ƚĞƐƚĂƚŽƌ�ĚĞƐŝƌĞƐ�
provided they are clear and pertain to the distribution of assets in order to be relevant.  
For our purposes, key provisions are those that would cause the last will to be 
incomplete and perhaps flawed if they were omitted.  A summary of key provisions is as 
follows: 

1. Identification of the testator 
2. Identification of document as the last will and testament 
3. Appointment of the executor 
4. Distribution of personal property 
5. Bequests Ȃ defined as special or general 
6. Payment of estate expenses 
7. Distribution of residuary estate 

 

Both 1 and 2 above, Identification of the testator and Identification of document, are 
illustrated in the example above wherein Elvis is identifying himself as a citizen of Shelby 
County, TN, and the maker of his last will and testament.  In #3 the appointment of 
executor is where the testator is appointing the individual to be responsible for 
͞ĂĚŵŝŶŝƐƚĞƌŝŶŐ͟�ƚŚĞ�ĞƐƚĂƚĞ�ƵƉŽŶ�ƚŚĞ�ƚĞƐƚĂƚŽƌ͛Ɛ�ĚĞĂƚŚ͘��dŚĞ�ĞǆĞĐƵƚŽƌ�ŝƐ�ƌĞƐƉŽŶƐŝďůĞ�ĨŽƌ�
ƚŚĞ�͞ďƵƐŝŶĞƐƐ͟�ƐŝĚĞ�ŽĨ�ĂĚŵŝŶŝƐƚĞƌŝŶŐ�ƚŚĞ�ĞƐƚĂƚĞ�ĂŶĚ͕�ĚĞƉĞŶĚŝŶŐ�ƵƉŽŶ�ƚŚĞ�ĞƐƚĂƚĞ�ĂŶĚ�
state laws, they may need to hire a probate attorney to handle the probate 
administration.   
 
Some states require that only attorneys can file probates while others allow limited 
exceptions to the rule in simple estate cases.  An executor is responsible to the estate 
beneficiaries (heirs) and may be an heir also.  A section in the last will for the 
distribution of personal property is also important, and many last wills simply state that 
the personal property may be distributed per a separate written memorandum.  Actual 
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distributions of personal property may also be made directly in the last will using 
ůĂŶŐƵĂŐĞ�ůŝŬĞ͕�͞dŽ�dŽŵŵǇ͕�/�ŐŝǀĞ�ŵǇ�ĂƵƚŚĞŶƚŝĐ�Đŝǀŝů�ǁĂƌ�ĞƌĂ�ƐĂďĞƌ͘͟��� 
 
Bequests are any distribution of property in the last will and may be either specific or 
general bequests depending upon the intent of the testator.  If a gift is unique and the 
testator does not intend to give the value of the gift in the event that the gift 
disappeared, then a specific bequest would be used.  In other words, if I were giving my 
1969 Ferrari to my cousin Phil, as a specific bequest, and the car is not in my estate at 
death, the gift would be extinguished Žƌ�͞adeemed͘͟��,ŽǁĞǀĞƌ͕�ŝĨ�ƚŚĂƚ�ŐŝĨƚ�ǁĞƌĞ�Ă�
general bequest, the estate would be obligated to pay Phil the approximate value of the 
Ferrari from the remaining estate assĞƚƐ͘��KŬĂǇ͕�/�ĚŽŶ͛ƚ�ŚĂǀĞ�Ă�ϭϵϲϵ�&ĞƌƌĂƌŝ͙ 
The payment of estate expenses is somewhat self-explanatory and concerns the 
creditors of the deceased testator (decedent).   
 
Generally, when a will is admitted to probate, notice will be published in the local paper 
and will also be sent to all known creditors, and they have 90 days to file a claim against 
the estate.  Where there are adequate assets, creditor claims may be paid from the 
estate.  
 
The residuary estate is whatever is left over in the estate after all specific bequests, 
general bequests and personal property distributions, and all other debts have been 
paid out by the estate.  A will should always designate who is to receive the residuary of 
ƚŚĞ�ĞƐƚĂƚĞ�ŝŶ�ƐŽŵĞ�ĨĂƐŚŝŽŶ�ǁŚĞƚŚĞƌ�ƚŚĂƚ�ŝƐ�͞ƚŽ�ŵǇ�ŚĞŝƌƐ�ŝŶ�ĞƋƵĂů�ƐŚĂƌĞƐ�ƉĞƌ�ƐƚŝƌƉĞƐ͟�Žƌ�
͞ƚŽ�ŵǇ�ƚǁŽ�ĐŚŝůĚƌĞŶ͕�Tommy, ĂŶĚ�:ƵŶĞ͘͟�� 
 
Another important point about the last will document is that the state laws will dictate 
how assets are distributed among a number of ďĞŶĞĨŝĐŝĂƌŝĞƐ�ŝĨ�ƚŚĞ�ǁŝůů�ĚŽĞƐŶ͛ƚ�ĚŽ�ƐŽ͘���
This is ǁŚĞƌĞ�ƚĞƌŵƐ�ůŝŬĞ�͞ƉĞƌ�ƐƚŝƌƉĞƐ͟�ĂŶĚ�͞ƉĞƌ�ĐĂƉŝƚĂ͟�Žƌ�͞ƉĞƌ�ĐĂƉŝƚĂ�ǁŝƚŚ�
ƌĞƉƌĞƐĞŶƚĂƚŝŽŶ͟�ďĞĐŽŵĞ�ŝŵƉŽƌƚĂŶƚ͘���dŚĞƐĞ�ƌƵůĞƐ�ĂƌĞ�ƐŝŵƉůǇ�ǁĂǇƐ�ƚŽ�ĚŝǀŝĚĞ�ƚŚĞ�ĞƐƚĂƚĞ�ŝĨ�
there are groups of children, grandchildren and perhaps great-grandchildren.   
 
Per stirpes is the most traditional approach and essentially creates 1 share for each class 
of beneficiaries (children being one class, grandchildren being a second class and so on 
down the line).   So, under a strict per stirpes approach, if Zeb dies unmarried with 3 
children, Zach, Zena and Zoe, each child would receive a 1/3 share, and if Zoe 
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predeceased Zeb and left 2 ĐŚŝůĚƌĞŶ�;�Ğď͛Ɛ�grandchildren), ƚŚĞǇ�ǁŽƵůĚ�ƌĞĐĞŝǀĞ��ŽĞ͛Ɛ�ϭͬϯ�
share to divide equally.   
 
Using the same example but applying a per capita approach, Zach and Zena would each 
ƚĂŬĞ�ĂŶ�ĞƋƵĂů�ƐŚĂƌĞ�ŝŶ�ƚŚĞ�ĞƐƚĂƚĞ�ĂŶĚ��ŽĞ͛Ɛ�ĐŚŝůĚƌĞŶ�ǁŽƵůĚ�ďĞ�ĐƵƚ�ŽƵƚ�ŽĨ�ƚŚĞ�ĞƐƚĂƚĞ�
because only the highest class shares in the distribution of the estate.  Applying a per 
capita with representation approach would yield a similar result aŶĚ�ĂůůŽǁ��ŽĞ͛Ɛ�
ĐŚŝůĚƌĞŶ�ƚŽ�ƐŚĂƌĞ��ŽĞ͛Ɛ�ϭͬϯ�ƐŚĂƌĞ�ĞƋƵĂůůǇ͘�� 
 
tŚĞƌĞ�ŝƚ�ŐĞƚƐ�ŵŽƌĞ�ĐŽŵƉůŝĐĂƚĞĚ�ŝƐ�ŝĨ�Ăůů�ϯ�ŽĨ��Ğď͛Ɛ�ĐŚŝůĚƌĞŶ�ǁĞƌĞ�ƚŽ�ƉƌĞĚĞĐĞĂƐĞ�Śŝŵ͕�ĂŶĚ�
ůĞƚ͛Ɛ�ƐĂǇ��ĂĐŚ�ŚĂƐ�1 child, and Zena has 3 children, and Zoe has 2 children as per the 
example above.  If this occurs, applying a strict per stirpes approach, the grandchildren 
ǁŽƵůĚ�ŽŶůǇ�ďĞ�ĞŶƚŝƚůĞĚ�ƚŽ�ƚŚĞ�ϭͬϯ�ƚŚĂƚ�ƚŚĞŝƌ�ƉĂƌĞŶƚƐ�ǁĞƌĞ�ĞŶƚŝƚůĞĚ�ƚŽ�ĂŶĚ�ƐŽ��ĂĐŚ͛Ɛ�ĐŚŝůĚ�
ǁŽƵůĚ�ŝŶŚĞƌŝƚ�ϭͬϯ�ĂŶĚ��ĞŶĂ͛Ɛ�3 ĐŚŝůĚƌĞŶ�ǁŽƵůĚ�ƐŚĂƌĞ�ϭͬϯ�ĂƐ�ǁŽƵůĚ��ŽĞ͛Ɛ�2 children.  With 
a per capita approach, all of the grandchildren would share an equal share in the estate 
so it would be divided equally into 6 shares.  Applying a per capita with representation 
approach, the distinction is the result would be the same as per stirpes if only 
grandchildren survived, which would be an equal division of the estate.  Applying a per 
ĐĂƉŝƚĂ�ǁŝƚŚ�ƌĞƉƌĞƐĞŶƚĂƚŝŽŶ�ĂƉƉƌŽĂĐŚ͕�ŝĨ�ĂŶǇ�ŽĨ��Ğď͛Ɛ�ĐŚŝůĚƌĞŶ�ƐƵƌǀŝǀĞĚ�ƚŚĞŶ�ƚŚĂƚ�ĐŚŝůĚ�
would receive a 1/3 share, and the balance of the estate would be shared equally 
among the grandchildren.   
 
A key distinction between a per capita approach and a strict per stirpes approach is that 
ǁŝƚŚ�Ă�ƉĞƌ�ĐĂƉŝƚĂ�ĂƉƉƌŽĂĐŚ�Ăůů�ŽĨ�ƚŚĞ�ŐƌĂŶĚĐŚŝůĚƌĞŶ�ĂƌĞ�ĐƵƚ�ŽĨĨ�ŝĨ�ŽŶĞ�ŽĨ��Ğď͛Ɛ�ĐŚŝůĚƌĞŶ�
survives due to a member of a higher class having survived.  Another key distinction is 
that under a strict per stirpes approach, the members of the same class of grandchildren 
will not be awarded an equal share even if none of the children (higher class) survive 
because their share will always be based upon that of the higher class (their parents).  
  
Various Types of Wills 
To make this all just a tad bit more exciting, there are a number of different types of 
wills to remember such as pour over wills, holographic wills, Medicaid wills, and a will 
that includes a testamentary trust.  Guardianship provisions are also included in wills for 
important reasons to be discussed.  
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�ůů�ŽĨ�ƚŚĞƐĞ�͞ƚǇƉĞƐ͟�ĂƌĞ�ĞŶŚĂŶĐĞŵĞŶƚƐ�Žƌ�ƵƉŐƌĂĚĞƐ�;ƚŽ�ƵƐĞ�Ă�ĐĂƌ�ĂŶĂůŽŐǇͿ�ƚŽ�ƚŚĞ�
ƐƚĂŶĚĂƌĚ�ůĂƐƚ�ǁŝůů�ŵŽĚĞů�ƚŚĂƚ�ǁĞ͛ǀĞ�ďĞĞŶ�ĚŝƐĐƵƐƐŝŶŐ͘��^Ž�Ăůů�ŽĨ�ƚŚĞ�ĨŽƌŵĂůŝƚŝĞƐ�Ănd 
fundamental terms will apply unless specified otherwise.  
 
WŽƵƌ�ŽǀĞƌ�ǁŝůůƐ�ĂƌĞ�ƵƐĞĚ�ǁŚĞŶ�ƚŚĞƌĞ�ŝƐ�Ă�ƌĞǀŽĐĂďůĞ�ƚƌƵƐƚ�;ŚĞƌĞĂĨƚĞƌ�ƚŚĞ�͞ƚƌƵƐƚ͟Ϳ, so this 
should tie together nicely with the discussion to come shortly about revocable living 
trust planning.  Think of this as a pitcher (of water) pouring the estate assets into the 
trust.  So this kind of will, instead of making the distributions to beneficiaries (remember 
specific and general bequests), will generally make one distribution into the Trust.  This 
type of will requires all of the other key provisions mentioned in this chapter but is 
unique in its function because it essentially transfers the duty to distribute the estate 
assets to the trustee of the trust rather than allowing the probate judge to do so via the 
last will under the charge of the personal representative.   
 
Holographic wills are not allowed in some states but are accepted in others.  A 
ŚŽůŽŐƌĂƉŚŝĐ�ǁŝůů�ŝƐ�ĞƐƐĞŶƚŝĂůůǇ�Ă�͞ŚĂŶĚǁƌŝƚƚĞŶ�ǁŝůů͘͟��Generally, the requirements are that 
it be in tŚĞ�ƚĞƐƚĂƚŽƌ͛Ɛ�own handwriting, signed and dated by the testator.  Another 
implied requirement is that it can be identified as a will by some descriptive language 
ƐƵĐŚ�ĂƐ�͞dŚŝƐ�ŝƐ�ŵǇ�ůĂƐƚ�ǁŝůů͟�Žƌ�͞hƉŽŶ�ŵǇ�ĚĞĂƚŚ�/�ďĞƋƵĞĂƚŚ�ŵǇ�ĂƐƐĞƚƐ�ƚŽ͘͘͘͟���/Ĩ�Ăůů�ƚŚŝƐ�
can be verified, a holograph can be admitted to the probate court as a valid will.  For 
many reasons, this is not the recommended approach to estate planning, but it may be 
useful if death is imminent and only a pen and paper are handy.   
 
A last will with a testamentary trust is a last will that creates a trust fund for children or 
other beneficiaries.  This type of will creates a trust that becomes effective upon the 
death of the testator, and this is distinct from a revocable living trust, which becomes 
effective during the lifetime of the settlor (the person who sets up the trust).  This type 
if last will is generally longer and more involved than the others because the provisions 
of the trust, such as the appointment of the trustee and other requirements of the trust, 
will be included in the last will.  
 
A Medicaid will creates a specific type of testamentary trust and is not a well-known 
concept among the general public.  This type is a strategy for elder and Medicaid 
planning, which will be discussed in more detail in the Chapter 3.  Suffice to say it is a 
last will that creates a supplemental trust fund in order to allow a spouse who is 
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receiving Medicaid benefits for long-term medical care to continue eligibility after a 
spouse passes away.  This unique last will accomplishes this goal by allowing the estate 
assets to be held ŝŶ�Ă�ƐĞƉĂƌĂƚĞ�ƐƵƉƉůĞŵĞŶƚĂů�ĨƵŶĚ�ƚŽ�ƉƌŽǀŝĚĞ�ĨŽƌ�ƚŚĞ�ƐƵƌǀŝǀŝŶŐ�ƐƉŽƵƐĞ͛Ɛ�
incidentals.   
The Probate Process 
dŚƵƐ�ĨĂƌ͕�ǁĞ͛ǀĞ�ƚĂůŬĞĚ�ĂďŽƵƚ�ƉƌŽďĂƚĞ�ĂƐ�Ă�ĐŽƵƌƚ�ƉƌŽĐĞƐƐ�ŝŶ�ǁŚŝĐŚ�ŝƚ�ŝƐ�ŶĞĐĞƐƐĂƌǇ�ƚŽ�ƌĞƚŝƚůĞ�
ǇŽƵƌ�ĞƐƚĂƚĞ�ĂƐƐĞƚƐ�ŝŶƚŽ�ƚŚĞ�ŶĂŵĞƐ�ŽĨ�ǇŽƵƌ�ďĞŶĞĨŝĐŝĂƌŝĞƐ͘��tĞ͛ǀĞ�ĂůƐŽ�ĚŝƐĐƵƐƐĞĚ�ƚŚĂƚ�ƚŚĞ�
last will is essentially an instruction sheet for the probate court and must be deemed 
͞ĂĚŵŝƐƐŝďůĞ͟�ƚŽ�ďĞ�ĂůůŽǁĞĚ�ƚŽ�ďĞ�ƐŽ͘��dŚĞ�ǁĂǇ�ƚŚĂƚ�a Last Will is deemed admissible is for 
the court to confirm that it meets all of the required formalities discussed earlier in this 
chapter.  We also discussed how a well-drafted last will can make the probate process 
easier.   

So a little more about probate.  Probate in the United States is best explained by time 
traveling back to small town America. In the old days, a family member would pass 
away, and the other family members would go to the butcher, who was also the probate 
judge, and he would tell them to sell dĂĚ͛Ɛ�ƉůŽǁ�ĂŶĚ�ƉĂǇ�ƚŚĞ�ůŝǀĞƌǇ�ƐƚĂďůĞ͕�ƐĞůů�ƚŚĞ�ƚŽŽůƐ�
and pay the general store, and so on and so forth.  

Today, the butcher is no longer the probate judge and the creditors are not the livery 
stable and general store.  Today, judges are often overwhelmed with a crammed 
caseload and the creditors are national and international corporations.  This all leads to 
probate having become an extremely complicated and burdensome process.  In many 
jurisdictions, you must be an attorney to handle a probate and in every jurisdiction, it 
tends to be expensive.  You can figure that the average probate will take 12-18 months 
to complete and will cost anywhere from 3 to 10% of the gross estate value or even 
more if there are complications in the estate such as non-ascertainable beneficiaries, 
creditor issues or family conflicts.   

There are different types of probates to be aware of as well, and the type is based upon 
circumstances surrounding the estate as well as the state laws.  Generally, these three 
types are called something like formal administration, summary administration, and 
ancillary administration.   

A formal administration generally means that there are no shortcuts and that a full 
ƉĞƚŝƚŝŽŶ�ǁŝůů�ďĞ�ĨŝůĞĚ�ĐŽŵƉůĞƚĞ�ǁŝƚŚ�Ă�ĨŽƌŵĂů�͞ŶŽƚŝĐĞ�ƚŽ�ĐƌĞĚŝƚŽƌƐ͟�ĂŶĚ�ĨƵůů�ƉƌŽĐĞƐƐ�ƚŚĂƚ�
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will take some time to allow all assets to be inventoried prior to the final court order.   

A summary administration is often for cases with less than a minimum amount of 
around $75,000 (total assets) in the estate and this option usually takes less time and is 
less expensive to file.  In some states, there is also a summary proceeding in some form 
that does not require an attorney and is only an administrative process.  This kind of 
proceeding is usually reserved for estates with minimal assets.   

An ancillary administration is a probate in another jurisdiction from where the testator 
resided, so an example would be a resident of Florida who also had real property in 
Indiana.  A probate would need to be filed in both states if the testator had real 
property in both states, so perhaps a formal administration would be filed in Florida, 
and an ancillary administration would be filed in Indiana.   The cost and time burden of 
probate, along with the possibility of multiple probates, has necessitated options to 
allow beneficiaries to avoid this process altogether.  One solution, and arguably the 
best, is the utilization of a revocable living trust.   

Planning with Revocable Living Trusts 

When a revocable living trust ;ŚĞƌĞĂĨƚĞƌ�͞ƚƌƵƐƚ͟�ĨŽƌ�ƉƵƌƉŽƐĞƐ�ŽĨ�ƚŚŝƐ�ƐĞĐƚŝŽŶͿ�is properly 
in place, and assets are properly titled in the trust, then a probate may not be required.  
�Ǉ�͞ƚŝƚůĞĚ ŝŶ�ƚŚĞ�ƚƌƵƐƚ͟�/�ŵĞĂŶ�ƚŚĂƚ͕�ŝŶƐƚĞĂĚ�ŚĂǀŝŶŐ�ĂŶ�ŝŶĚŝǀŝĚƵĂů�ŶĂŵĞ�ŽŶ�ĂƐƐĞƚƐ͕�ŽŶĞ�ĐĂŶ�
ŚĂǀĞ�͞dŽŵ�:ŽŶĞƐ͕�dƌƵƐƚĞĞ�ŽĨ�ƚŚĞ�:ŽŶĞƐ�&ĂŵŝůǇ�>ŝǀŝŶŐ�dƌƵƐƚ͟�ŽŶ�ƚŚĞ�ƚŝƚůĞ�ƚŽ�ƚŚĞ�ĂƐƐĞƚƐ͘��In 
this case, a private trust administration could then take the place of the public probate 
administration process.  

A trust administration involves your hand-picked trustee notifying all beneficiaries, 
conducting an accounting of the assets, and privately distributing assets to the 
beneficiaries in accordance with the specific terms of the trust.  The trustee may be 
assisted by professionals and may even receive reasonable compensation for serving as 
trustee.    

Trust administration is a private process that may be completed in days or weeks rather 
than months at a fraction of the cost of probate. Also, creditor issues or disputes that 
can often occur in probates may be entirely avoided by using a revocable living trust.   

A living trust can afford protection for you and your beneficiaries on a number of other 
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fronts, which may include estate tax protection, disability planning, divorce protection 
and creditor protection.   

For our purposes, a revocable or living trust is the one generally utilized for simple 
estate planning and probate avoidance as distinguished from an irrevocable trust.  
There are various types of irrevocable trusts, and these will be covered in the Chapter 4.   

Another important point is that there was a trend for many years to create separate 
revocable trusts for husbands and wives as an estate tax planning strategy.  The current 
trend is to create joint revocable trusts, and I will address why at the end of this 
chapter.   

The other thing you need to know is that there are all kinds of special provisions that 
can and should be included in your revocable trust if they are applicable to your estate.  
For example, qualified ^ƵďĐŚĂƉƚĞƌ�͞^͟�ƉƌŽǀŝƐŝŽŶƐ͕�ƐƉĞĐŝĂů�ŶĞĞĚƐ�ďĞŶĞĨŝĐŝĂƌǇ�ƉƌŽǀŝƐŝŽŶƐ͕�
homestead provisions, HIPAA provisions or other unique provisions may be warranted 
based upon the circumstances of your particular estate.  There are also special kinds of 
revocable trusts for unique purposes such as IRA trusts and NRA gun trusts.  The 
important thing is that now you have the framework to identify your specific area of 
concern and make sure that it is addressed in your estate plan. 

It is worth noting that another method of avoiding probate is planning through joint 
titling of assets.  While this can be an effective strategy, it is not often recommended 
due to the issues that can arise and the superiority of using a revocable trust for 
identical planning purposes.  

�Ŷ�ĞƐƉĞĐŝĂůůǇ�ĐŽŵŵŽŶ�ĂƉƉƌŽĂĐŚ�ŝƐ�ƚŽ�͞ũŽŝŶƚůǇ�ƚŝƚůĞ͟�ĂƐƐĞƚƐ�ǁŝƚŚ�ĂĚƵůƚ�ĐŚŝůĚƌĞŶ͘��Wutting 
ǇŽƵƌ�ĂĚƵůƚ�ĐŚŝůĚ͛Ɛ�ŶĂŵĞ�ŽŶ�ǇŽƵƌ�ĂƐƐĞƚƐ�ŵĂǇ�ƐĞĞŵ�ůŝŬĞ�Ă�ŐŽŽĚ�ĞƐƚĂƚĞ�ƉůĂŶŶŝŶŐ�option, yet 
there are some very serious drawbacks because young adults are likely to be less 
responsible than their parents, ĂŶĚ�ƚŚŝƐ�ĞǆƉŽƐĞƐ�ƚŚĞ�ĂĚƵůƚ͛Ɛ�ĂƐƐĞƚƐ�ƚŽ�ŶƵŵĞƌŽƵƐ�ƌŝƐŬƐ͘�� 

An adult child is also vulnerable to many life changes that create risk to your assets such 
as divorce, bankruptcy, IRS problems, problems with the law, injuries and illness.  Worse 
ǇĞƚ͕�ǁŚĞŶ�ƐŽŵĞŽŶĞ͛Ɛ�ŶĂŵĞ�ŝƐ�ƚŝƚůĞĚ�;ǁŝƚŚ�ǇŽƵƌƐͿ�ŽŶ�ĂŶ�ĂƐƐĞƚ͕�ƚŚŝƐ�ĐĂŶŶŽƚ�ďĞ�ĞĂƐŝůǇ�
reversed.  The risks with any kind of joint titling strategy are similar to the legal risks 
discussed in Ch. 1 and 2 of this guide.    

1.  Divorce 

https://www.gibbslawfl.com/estate-tax-planning-in-florida-and-portability/
https://www.insuranceandestates.com/how-to-title-your-assets/
https://www.insuranceandestates.com/how-to-title-your-assets/
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Divorce can financially devastate the participants and generally splits the estate assets 
in half, so at least ½ of an adult child's assets are in jeopardy including any jointly titled 
assets with the parents.  
 
2.  Bankruptcy 
Similar to divorce, a bankruptcy places all the adult child's assets at risk only, this time, 
the pursuer is an aggressive bankruptcy trustee.  
 
3.  IRS 
Young adults often face tax problems, and this triggers the sweeping powers of the IRS 
and the possibility of tax liens on all assets. 
 
4.  Legal Problems 
Accidents due to DUIs and civil and criminal judgments could result in judgment liens 
upon all assets. 
 
5.  Health Concerns and Injuries 
Young adults may be subject to injuries due to an active lifestyle or may experience 
medical emergencies such as heart attacks, and medical bills can pose a substantial risk 
to all assets. 
 
Another strategy called transfers upon dĞĂƚŚ�;͞dK�͟Ϳ�Žƌ�pay on dĞĂƚŚ�;͞WK�͟Ϳ�ĐĂŶ�ďĞ�
used for accounts of all types and is often used to avoid probate.  Although this strategy 
can be useful, there are still problems with this approach, the foremost of which is that 
people can forget about TODs and PODs.  Also, if the transferee dies, the TOD/POD is no 
good.  If the transferee becomes disabled, they could be disqualified from government 
benefits by a direct transfer upon death.  If the transferee falls out of favor and the 
testator forgets, the entire estate plan is destroyed.   
 
Why does the revocable trust solve these problems? 
Revocable trust planning, thoroughly done, can solve all the above problems.  The trust 
allows you to title the assets in the name of the trust rather than individuals, and 
numerous trust provisions can then govern how the assets are distributed.  An adult 
child may still be a beneficiary of the trust, and yet there is no risk that the assets will be 
exposed ƚŽ�ĂŶǇ�ŽĨ�ƚŚĞ�ďĞŶĞĨŝĐŝĂƌǇ͛Ɛ�ĐƌĞĚŝƚŽƌƐ͘� A trust also provides asset protection for 
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beneficiaries so that your kids can be protected from creditors even after your death.  A 
trust may also be the transferee on a TOD or POD account, and the trust can never die 
or become disabled so the estate planning purposes will be preserved and managed in a 
simpler fashion than having multiple POD or TOD accounts or jointly titled assets all over 
the place.  Additionally, the tƌƵƐƚ�ĐĂŶ�ŝŶĐůƵĚĞ�͞special nĞĞĚƐ͟�ƉƌŽǀŝƐŝŽŶƐ�ƐŽ�ƚŚĂƚ�ŶŽ�
disabled beneficiary would be disqualified due to the trust having received a transfer 
due to a TOD or POD.  
 
Advanced Estate Planning Concerns 
Okay, I promised that we would put our toes in the water of some advanced estate 
planning.  Once again, this book is for the purpose of providing an overview and 
guidelines and not to encourage you to engage in your own estate tax planning or to 
ŝŶĐŝƚĞ�ĨŽůŬƐ�ƚŽ�͞ƐĞůĨ-ŚĞůƉ͟�ĐŽŵƉůĞǆ�ůĞŐĂů issues.  That would require a much longer book 
and would probably do more harm than good.  Nonetheless, there are some things that 
ǇŽƵ�ƐŚŽƵůĚ�ƵŶĚĞƌƐƚĂŶĚ�ƚŽ�ƌĞŵĂŝŶ�ŝŶ�ƚŚĞ�ĚƌŝǀĞƌ͛Ɛ�ƐĞĂƚ�ǁŚĞŶ�ǁŽƌŬŝŶŐ�ǁŝƚŚ�ŽƚŚĞƌ�
professionals concerning complex matters and that is the ultimate goal.    
 
Estate Taxes 
To become empowered in the area of estate tax planning, you need to understand first 
that proper trust planning may be utilized in many ways to limit federal estate taxes.  
Federal estate taxes are exactly what they sound like, and that is a federal tax levied 
upon death based upon the amount of the gross estate of an individual.  Your home 
state of residence may also have a state estate tax so check on this as well, but for our 
purposes, ǁĞ͛ůů�ƌĞĨĞƌ�ƚŽ�ƚŚĞ�federal tax.  

Good news!  A significant portion of your estate is exempt from federal estate 
taxes ĂŶĚ�ƚŚŝƐ�ĞǆĞŵƉƚŝŽŶ�ĂŵŽƵŶƚ�ŝƐ�ĐĂůůĞĚ�ƚŚĞ�͞unified credit͘͟  The unified credit 
amount bounced around for many years and at the time of this Second Edition in 
late 2019 has leveled off at approximately $11.49 million for individuals and 
$22.8 million for married couples.  The exemption is doubled for married couples 
ďĞĐĂƵƐĞ�ǇŽƵ͛ƌĞ�ĂůůŽǁĞĚ�ƚŽ�ƵƚŝůŝǌĞ�ǇŽƵƌ�ƐƉŽƵƐĞ͛Ɛ�ĞǆĞŵƉƚŝŽŶ�ŝŶ�ĂĚĚŝƚŝŽŶ�ƚŽ�ǇŽƵƌ�
own exemption.  In the old days, in order to ƵƐĞ�ǇŽƵƌ�ƐƉŽƵƐĞ͛Ɛ�ĞǆĞŵƉƚŝŽŶ�
ĂŵŽƵŶƚ͕�ǇŽƵ�ŚĂĚ�ƚŽ�ĐƌĞĂƚĞ�ĂŶ�͞�-�͟�trust, or you could lose the double benefit if 
ƚŚĞ�ĚĞĐĞĂƐĞĚ�ƐƉŽƵƐĞ͛Ɛ�ĞƐƚĂƚĞ�ďĞĐĂŵĞ�ƉĂƌƚ�ŽĨ�ƚŚĞ�ƐƵƌǀŝǀŝŶŐ�ƐƉŽƵƐĞ͛Ɛ�ĞƐƚĂƚĞ�ƵƉŽŶ�
death.  For this reason, many married couples used to have 2 separate revocable 
tƌƵƐƚƐ͘��<ĞĞƉ�ŝŶ�ŵŝŶĚ�ƚŚĂƚ�ƚŚĞƌĞ�ĂƌĞ�ǀĂƌŝĞĚ�͞ůĞŐĂůĞƐĞ͟�ƚĞƌŵs used to describe all of 

https://www.insuranceandestates.com/federal-estate-tax-planning-and-outlook/
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this, the most common of which is an A-B trust.    
 

Portability  
The idea behind the A-B trust, for a larger estate, was that, upon the death of one 
spouse, the estate would be retained in a separate family trust that could be used for 
the benefit of the surviving spouse, for health, education, maintenance, and support.  
This family trust ǁĂƐ�ƚĞĐŚŶŝĐĂůůǇ�ŶŽƚ�Ă�ƉĂƌƚ�ŽĨ�ƚŚĞ�ƐƵƌǀŝǀŝŶŐ�ƐƉŽƵƐĞ͛Ɛ�ĞƐƚĂƚĞ but was a 
resource for the surviving spouse.  dŚĞ�ƐƵƌǀŝǀŝŶŐ�ƐƉŽƵƐĞ͛Ɛ�ĂƐƐĞƚƐ�would remain in a 
separate marital tƌƵƐƚ�ƚŚĂƚ�ǁĂƐ�ƚŽƚĂůůǇ�ǁŝƚŚŝŶ�ƚŚĂƚ�ƐƉŽƵƐĞ͛Ɛ�ĐŽŶƚƌŽů͘��hƉŽŶ�ƚŚĞ�ĚĞĂƚŚ�ŽĨ�
the surviving spouse, both the family trust and marital trust could pass to the heirs and 
this strategy would allow the estate to be twice as large and avoid the federal estate tax 
by utilizing the exemption of both spouses.   
 
ZĞĐĞŶƚůǇ͕�ƚŚĞ�ĐŽŶĐĞƉƚ�ŽĨ�͞portability͟�ǁĂƐ�ŵĂĚĞ�ƉĞƌŵĂŶĞŶƚ�ĂŶĚ�ƚŚŝƐ�ĐŽŶĐĞƉƚ�ĞƐƐĞŶƚŝĂůůǇ�
allows a survŝǀŝŶŐ�ƐƉŽƵƐĞ�ƚŽ�ƵƐĞ�ƚŚĞ�ĚĞĐĞĂƐĞĚ�ƐƉŽƵƐĞ͛Ɛ�federal estate tax exemption 
even if trust planning was not considered in advance.  However, this should not be 
taken as a reason to avoid this kind of complex planning due to the chaos and 
uncertainty that inevitably ensues when there is no coherent plan.  In the world of 
advanced estate planning, there are all kinds of cool terms such as QTIP Trust, QDOT, 
GRATs, GRUTs, CRTs, CLTs, of various forms, and these are all specific tax planning tools 
that, unfortunately, ĂƌĞ�ŽƵƚƐŝĚĞ�ŽĨ�ƚŚĞ�ƐĐŽƉĞ�ŽĨ�ƚŚŝƐ�ŚƵŵďůĞ�ůĞŐĂů�ŐƵŝĚĞ͘��/Ĩ�ǇŽƵ͛ƌĞ�Ăƚ�ƚŚĞ�
level where large sums of cash are at stake, be advised to locate the most experienced 
tax guru in your neck of the woods.   
 
Business Succession and Continuity 
Another common advanced planning issue that arises is business succession or business 
continuation planning.  If you have a family business, a closely held business or 
investment company of any kind, it is important to ask who will operate that business in 
the event that a key person dies or becomes disabled.   Usually, if these concerns are a 
factor, then a buy-sell agreement in some form is used.  This may either be drafted as a 
standalone document or can be included as part of an operating agreement, partnership 
ĂŐƌĞĞŵĞŶƚ͕�Žƌ�ƐŚĂƌĞŚŽůĚĞƌƐ͛�ĂŐƌĞĞŵĞŶƚ͘��dŚĞ�ŝŵƉŽƌƚĂŶƚ�ƚŚŝŶŐ�ŝƐ�ƚŽ�ĚĞĨŝŶĞ�ŚŽǁ�ƚŚĞ�
company (or the respective ownership interest of any partner/shareholder/member) 
will be valued and how buyout transfer would occur if a life event happens.  A valuation 
may be accomplished by designating that a business appraisal by a certified appraiser 

https://www.gibbslawfl.com/florida-business-continuity-succession-planning/
https://www.gibbslawfl.com/florida-business-continuity-succession-planning/
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will be conducted or a less formal valuation by a business broker may be preferred.   
 
Business Valuation 
Another recommended approach is to include a valuation formula that is agreed upon 
by all the partners.  The more specific this formula and overall approach to valuation is, 
the less likely are disputes down the road.   It is also important to identify whether the 
buy-ƐĞůů�ĂƌƌĂŶŐĞŵĞŶƚ�ŝƐ�ĨŽƌ�ĂŶ�͞ĞŶƚŝƚǇ�ƉƵƌĐŚĂƐĞ͟�Žƌ�Ă�͞ĐƌŽƐƐ�ƉƵƌĐŚĂƐĞ͘͟� The former 
ƌĞĨĞƌƐ�ƚŽ�Ă�ďƵǇ�ďĂĐŬ�ŽĨ�ƚŚĞ�ƉĂƌƚŶĞƌ͛Ɛ�ŝŶƚĞƌĞƐƚ�ďǇ�ƚŚĞ�ĐŽŵƉĂŶǇ͕�ĂŶĚ�ƚŚĞ�ůĂƚƚĞƌ�ƌĞĨĞƌƐ�ƚŽ�Ă�
buy back by the other respective partners or a designated partner.   
 
Life Insurance 
,Žǁ�ƚŽ�ďƵǇ�ŽƵƚ�ƚŚĞ�ƉĂƌƚŶĞƌƐ͛�ŝŶƚĞƌĞƐƚ�ŝƐ�ĂůƐŽ�Ă common concern and often a life 
ŝŶƐƵƌĂŶĐĞ�ƉŽůŝĐǇ�ŝƐ�ƉƵƌĐŚĂƐĞĚ�ŽŶ�ƚŚĞ�ǀĂƌŝŽƵƐ�ƉĂƌƚŶĞƌƐ͛�ůŝǀĞƐ�ƚŽ�ƉƌŽǀŝĚĞ�ĨƵŶĚƐ�ĨŽƌ�ƚŚĞ�
buyout.  As stated above, in an entity purchase, the company would be the beneficiary 
whereas the partners or a designated partner would be the beneficiary in a cross-
purchase arrangement.   Of course, business succession planning can occur in 
conjunction with estate tax planning and often multiple trusts and business entities are 
utilized in combination with various insurance strategies to address the looming estate 
tax ramifications.  More aspects of life insurance planning will be discussed in Ch. 4 for 
this guide.  
 
Estate Planning Chapter Summary 
The highlights of this chapter to remember are:  
 
Dispel the common estate planning myths and get proactive with estate planning.    
The big 3 estate planning documents are the durable power of attorney, advance 
healthcare directive and the last will.   
 
The big 3 estate planning documents in the order stated above serve to accommodate 3 
key life events which are disability, incapacity and death.   
 
The formalities of the last will are critical since following them will assure that the last 
will is admissible in the probate courts.   
 

https://www.gibbslawfl.com/buysell-agreement-for-business-continuation-succession-planning/
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The key provisions in the body of the last will are important because they make the last 
will understandable and enforceable and serve to avoid unnecessary conflicts.   
 
Understanding the various types of last wills and their uses will empower you to 
determine the best type of estate planning for you.   
Probate is a lengthy and generally expensive process leading many people to seek out 
the best ways to avoid it.   
 
The 3 kinds of probate administration are important because your loved ones may be at 
risk for multiple probates due to assets in different states and some estates qualify for 
simpler probate proceedings.   
 
Revocable trust planning is the most effective means to avoid probate due to issues that 
often arise with other methods of avoiding probate such as joint titling of assets and 
transfers upon death (TOD and POD accounts).  
 
Review the current estate tax exemption amounts and determine whether your estate 
will be exposed to federal and state estate taxes.  Your estate plan should have tax 
ƉůĂŶŶŝŶŐ�ƉƌŽǀŝƐŝŽŶƐ�ĞǀĞŶ�ŝĨ�ǇŽƵ�ĚŽŶ͛ƚ�ĞǆĐĞĞĚ�ƚŚĞ�ůŝŵŝƚ�ďĞĐĂƵƐĞ�ƚŚĞ�unified credit has 
historically bounced around and one cannot predict the future.  
 
Implement a sensible business succession plan by clearly designating a course of action 
in a buy-sell agreement.   
 
A solid buy-sell agreement should reference either a cross purchase or entity purchase 
and include formula (or other valuation approach) to facilitate a buy-out in the event of 
Ă�ƉĂƌƚŶĞƌ͛Ɛ�ĚŝƐĂďŝůŝƚǇ�Žƌ�ĚĞĂƚŚ͘�� 
 
Advance estate planning strategies may incorporate insurance strategies as well as 
various business entities to minimize the estate tax ramifications.  
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Chapter 4.  The Power of Life 
Insurance 
 

͞Fun is like life insurance; the older you get, the more it costs͘͟ 
 
Frank McKinney Hubbard 

 

Much of the financial community today seems content with regulating life insurance to 
ƚŚĞ�ŵĂŶƚƌĂ�ŽĨ�͞buy term and invest the difference͘͟��,ŽǁĞǀĞƌ͕�/�ƐƵŐŐĞƐƚ�ƚŚĂƚ�ƚŚŝƐ�
approach is not only seriously short sighted but dangerous and deceptive when it comes 
to tactical estate planning.  
 
The History of Life Insurance 

Back in the late 1800s, America was a young country taking great strides and many of 
her greatest minds were making unprecedented discoveries (i.e. Franklin, Edison and 
Graham).  During this time, one of the first financial tools of the western world was 
created and its origins dated back to ancient Rome.  This tool would become so 
ingrained in American culture that making changes to it would become nearly 
impossible.  This asset would save countless families from financial ruin and would 
become the last place truly protected from greedy investors, untamed government and 
financial collapse. 

Further, this financial fortress would empower some of the greatest entrepreneurs in 
history such as Ray Kroc and Walt Disney, both of whom borrowed against their whole 
life policies to finance their historic ventures.  During the Great Depression, the stock 
market would suffer an astonishing 32-year setback and lose 90% of its value from its 
peak in September 1929.    

While banks, businesses and government sectors were closing their doors, one sector of 
the economy stood unaffected.  You guessed it, mutual life insurance companies.  In 
fact, traditional whole life insurance is so stable that many were paid dividends from 
profits every single year during the Great Depression. 

 

https://www.insuranceandestates.com/dave-ramsey-life-insurance/
https://www.insuranceandestates.com/is-life-insurance-an-asset/
https://www.insuranceandestates.com/top-10-best-dividend-paying-whole-life-insurance-companies/
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Bank Owned Life Insurance 

Consider why the top players in the "money business", you know those with access to the top 
financial experts in the U.S., own literally "billions" of dollars of dividend paying, mutual whole life 
insurance?  There is even a name for it...BOLI (bank owned life insurance) or COLI (corporation 
owned life insurance).   

Temporary vs. Permanent Life Insurance 

Permanent life insurance refers to a broad category of life insurance that offers 
permanent benefits. Life insurance that offers permanent benefits 
is distinguished from temporary life insurance that offers benefits for a set period of 
time. 

When suggesting that permanent life insurance offers permanent benefits, we are 
talking about a permanent death benefit once the policy premium is completely paid for 
(or paid up) AND some level of accumulation of cash value within the policy. 
Permanence and accumulation of cash value are the two factors that separate 
permanent life insurance from term life insurance. 

Permanent Life vs. Term Life Insurance  

Buying vs. Renting a Death Benefit 

Temporary life insurance, more commonly known as term life insurance, does NOT offer 
a permanent death benefit. Term life insurance offers a specified amount of death 
benefit for a specified term length, ranging from annual renewable term (ART) which 
renews every year to 5, 10, 15, 20, 25 and 30 years. 

A longer term or higher death benefit (as well as the age and health rating of the 
individual policy applicant) determines the cost of the insurance. There is no cash 
accrual or other permanent benefit of any kind. This is why we often refer to term life 
insurance as "renting a death benefit" and highly recommend purchasing convertible 
term life insurance if you choose to go this route. 

For the above reasons, term life insurance is inexpensive when compared to any type of 
permanent life insurance. The comparative low cost of term life insurance is why 
financial entertainers tout opinions like "buy term and invest the difference".  The fact 
is, term life insurance is NOT "bought" but rather rented for a defined period. This is not 
me being "cagey" about term life insurance. Rather, it is the simple fact of how term life 
insurance is packaged. 

https://www.insuranceandestates.com/5-reasons-to-choose-permanent-life-insurance/
https://www.insuranceandestates.com/convertible-term-life-insurance/
https://www.insuranceandestates.com/convertible-term-life-insurance/
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Different Types of Term Life Insurance 

There are different types of term life insurance such as 5, 10 and 20-year level term. 
These policies offer coverage at a fixed premium for a set period of time. Upon 
expiration of the term, the premiums for the coverage will typically skyrocket, so that 
the policy will no longer be practical to maintain and a new term policy may be needed. 
There is also graduated term insurance which isn't fixed for a set term of more than a 
year and offers premiums that increase gradually year after year. 

Convertible term life insurance allows the temporary term policy to be converted to a 
permanent life insurance policy if elected within the policy period. We highly 
recommend this approach because it preserves the option to convert from temporary 
to permanent life insurance for any number reasons. 

For example, if a person's health declines, he or she may no longer qualify for 
renewable term and a permanent life insurance may be needed. 

Because permanent life insurance can be used for tax advantaged cash value 
accumulation, it is a good idea to consider convertible term insurance ŝĨ�ǇŽƵ͛ƌĞ�ůŽŽŬŝŶŐ�
at term insurance. Convertible term will allow you to increase your base of permanent 
life insurance as your needs and budget increase. 

It is important, however, to research the conversion details of your intended policy, 
such as when you may convert and what policies are allowed. Some policies only allow 
conversion in the middle of the policy period and only to cĞƌƚĂŝŶ�ƉŽůŝĐŝĞƐ͙ŶŽƚ�ŐŽŽĚ͘�
zŽƵ͛ƌĞ�ůŽŽŬŝŶŐ�ĨŽƌ�ĨůĞǆŝďŝůŝƚǇ�ŝŶ�ƚŝŵŝŶŐ��E��ĐŽŶǀĞƌƐŝŽŶ�ŝŶƚŽ�Ă�ĨĂǀŽƌĂďůĞ�ƉŽůŝĐǇ�ƚǇƉĞ�ƚŽ�
make it worthwhile.  

2 Types of Permanent Life Insurance 

There are 2 major types of permanent life insurance that vary based upon how the 
policy is to be managed AND how cash value returns are calculated. 

The broad types of permanent life insurance are: 

1. Whole Life Insurance 
2. Universal Life Insurance 

The 2 types of permanent life insurance are different animals both philosophically and 
practically. As analogy, if most universal life products can be referred to as a 
thoroughbred racehorse, most whole life policies may be deemed the 

https://www.insuranceandestates.com/convertible-term-life-insurance/
https://www.insuranceandestates.com/top-10-best-dividend-paying-whole-life-insurance-companies/
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Clydesdale workhorse. The exception may be guaranteed universal life which is similar 
to whole life in terms of offering conservative cash value growth. 

The difference between the whole life workhorse and the universal life racehorse is how 
life insurance assets are invested AND the level of guaranteed growth within the policy. 
Flexibility of premiums is also an important consideration when differentiating these 2 
major types of permanent life insurance. 

Differences Between Whole Life and Universal Life 

Whole Life Insurance  

A whole life insurance policy returns are conservative and based upon the insurance 
company's pool of extremely conservative investments and thus are guaranteed at rates 
which have been relatively consistent over the last 200 years. In addition, if the whole 
life insurance company's pool of investments performs well, then policy holders (with a 
mutual participating whole life insurance company) will receive a higher return, 
projected as non-guaranteed, which is based upon a return of premiums to policy 
holders. 

Within the arena of whole life insurance, policies mostly differ in terms of the "bells and 
whistles" attached and what the company chooses to offer policy holders. Some 
companies, for example, will offer better options for paid up additions riders in order to 
facilitate cash value accumulation for wealth building strategies. 

For example, some companies offer more flexibility concerning paid up additions 
then some other competitors because the company requires that additional 
payments must be made only on a portion of the years that paid up additions are 
scheduled. Other companies may require full payment of scheduled paid up 
additions every year. 

Whole life policies may also differ in design depending upon the goal sought by the 
policy applicant. If a permanent death benefit and lower costs is preferred, then the 
policy will NOT be designed to enhance cash value accumulation AND vice versa if cash 
accumulation is sought over permanent death benefit. 

Universal Life Insurance 

Universal life policy growth of the cash value will depend upon the type of product 
selected and may be either guaranteed, tied to a market index, OR depend upon the 
success of the financial markets, and investment vehicles such as mutual funds. Policies 

https://www.insuranceandestates.com/top-10-best-dividend-paying-whole-life-insurance-companies/
https://www.insuranceandestates.com/paid-up-additions/
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often offer a floor, to prevent market losses of greater than zero AND may cap gains at a 
certain rate depending upon the risk of the given index. 

Guaranteed Universal Life Insurance usually ties policy cash value growth to a fixed 
interest rate of return but little cash value growth is usually realized. 

Indexed Universal Life Insurance ties policy growth to a selection of market indexes such 
as the S&P 500. 

Variable Universal Life Insurance ties policy growth to investments in the financial 
markets such as mutual funds or even hedge funds. 

So the key with universal life, is that a policy can be designed to accommodate the level 
of risk/reward that you're seeking. If you have more of a risk-taking preference, then a 
variable policy may offer the chance for greater market returns with the greater risk of 
losses. Thus, the potential opportunity for higher returns due to stock market gains 
should be weighed against greater stability and predictable returns year after year. 

Private Placement Life Insurance 

Within the variable life genre of permanent life insurance there is a little-known 
variation called private placement life insurance.  This is a little known and highly 
customized type of variable life insurance that is suitable for higher net worth 
individuals. For someone that is interested in maintaining a high degree of investment 
control AND obtaining the tax advantages of permanent life insurance, this is a strong 
strategy to consider. 

Funding Retirement with Permanent Life Insurance 

By nature, term life insurance cannot contribute to funding retirement or providing 
future capital for investment because it doesn't build cash value. Permanent life 
insurance can do this by allowing cash value to building inside the policy in a tax 
advantaged environment.  

Tax Advantages of Permanent Life Insurance 

When cash value accumulates inside a permanent life insurance policy, tax advantages 
are allowed under current rules because it is a life insurance policy. Rather than having 
taxable gain on 100% of the growth of your accounts, your life insurance cash value can 
grow tax free, increasing you overall financial leverage AND return on investment. This 
is allowed due the payment of whole life dividends which are basically defined as a 

https://www.insuranceandestates.com/guaranteed-universal-life-insurance-pros-cons-and-overview/
https://www.insuranceandestates.com/the-pros-and-cons-of-indexed-universal-life-insurance/
https://www.insuranceandestates.com/top-10-pros-cons-variable-universal-life-insurance/
https://www.insuranceandestates.com/private-placement-life-insurance-investment-control-with-tax-savings/
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"return of premiums" to the policy holders rather than regular income. This is a 
potential key benefit to ALL permanent life insurance but especially traditional whole 
life insurance policies. 

Asset Protection and Permanent Life Insurance 

As discussed in Ch. 2, permanent life insurance, along with a number of other asset 
classes, gets special asset protection under state laws. This means that the cash value in 
your policy NOT ONLY gets special tax treatment, but may also get protection from 
lawsuits and rogue creditors. This benefit also relates back to retirement planning, 
and helping you create a secure future. 

Review of Permanent Life Insurance Benefits 

For all of the above reasons, permanent life insurance offers benefits that temporary 
term life cannot. So, let's review 5 advantages of permanent life insurance in contrast 
with its cheaper counterpart of term insurance. 

1. Permanent death benefit vs. renting one 
2. Peace of mind if health changes 
3. Accruing cash value for retirement or investing 
4. Tax advantaged growth of investments 
5. Asset protection of safe account 

Estate Planning with Life Insurance  

Death Benefit 

The most obvious relationship between life insurance and estate planning concerns the 
payment of a death benefit to the heirs.  The death benefit, providing a lump sum to 
beneficiaries at death, is obviously one of the key incentives for people to buy life insurance, 
at least initially.  

Scrolling back to our review of permanent insurance, the important concern relating to a death 
benefit is whether to purchase a permanent policy or risk the increasing expense in term 
insurance that inevitably will occur with age.  

Estate Taxes  

One reason that a death benefit is often a major priority is because of the need for liquidity 
created by the federal estate tax discussed in Ch. 3 of this guide.  

Business Planning with Life Insurance 

https://www.insuranceandestates.com/retirement-planning-through-cash-value-whole-life-insurance/
https://www.insuranceandestates.com/retirement-planning-through-cash-value-whole-life-insurance/
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There are many ways to use life insurance as powerful tool for business planning. All of the 
following are strategies that may be adopted as part of a comprehensive business succession 
planning strategy as discussed in Ch. 3 of this guide.  

1. Executive Bonus Plans 
2. Deferred Compensation Plans 
3. Split Dollar Plans 
4. Key Person Replacement 

The above strategies can each be reviewed in detail on our website at 
insuranceandestates.com/blog. Business planning strategies may be critical to protect a 
EXVLQHVV�IURP�WKH�ORVV�RI�WDOHQW��HLWKHU�LQ�WKH�IRUP�RI�³JROGHQ�KDQGFXIIV´�RU�DV�D�GHDWK�EHQHILW�
to the business owner to protect against the loss of valuable personnel.  

Often term life insurance is used for key person replacement due to its low cost; however, the 
other strategies noted above require at least a blend of permanent, cash value accruing, 
insurance as part of the strategy. Often whole life insurance is advantageous because it will 
pay for itself in the long run even based upon the guaranteed returns which are conservative. 
Other life insurance products, such IULs and term life, may not offer long term stability due 
to the possibility of underfunding, or the expiration of the term.   

The most important thing to know is that permanent life insurance, and particularly whole life 
LQVXUDQFH��FDQ�UHOLDEO\�EXLOG�DQ�DVVHW�RQ�WKH�EXVLQHVV¶�EDODQFH�VKHHW��'RQ¶W�WDNH�P\�ZRUG�IRU�
LW��MXVW�JRRJOH�³%2/,�DQG�&2/,�RQ�EDODQFH�VKHHW´�DQG�FKHFN�RXW�VRPH�RI�\RXU�PDMRU�EDQNV�
and corporations.  

Permanent Life Insurance and Wealth Accumulation 

Cash Value Accrual 

Most insurance and estate planning people know that permanent life insurance that accrues cash 
value may offer access to the cash later. Access to cash in a policy can be accomplished either 
WKURXJK�FDVK�ZLWKGUDZDOV�RU�ORDQV�DW�D�IXWXUH�GDWH��GHSHQGLQJ�XSRQ�WKH�SROLF\�KROGHU¶V�goals.  

Simply allowing cash to accrue within a policy is very different from designing a policy to hold 
and accumulate wealth at accelerated rate. Proponents of concepts such as Leap Systems or Infinite 
Banking HPSKDVL]H�KRZ�D�SROLF\�FDQ�EH�XVHG� WR�DFFXPXODWH� FDVK�YDOXH� IRU�D�YDULHW\�RI�³VHOI-
ILQDQFLQJ´�SXUSRVHV��*HQHUDOO\��DFFXPXODWLQJ�FDVK�YDOXH�ZLWKLQ�D�SHUPDQHQW�OLIH�LQVXUDQFH�SROLF\�
is a way to safe-haven for wealth while growing it in a tax favorable and asset protected 
environment.  As stated, the large banks and corporations understand the power of these 
advantages very well and thus spend heavily on this insurance.  

Although beyond the scope of this guide, you can use your permanent policy to create a personal 
bank for use in family financing and beyond.  

https://www.insuranceandestates.com/buy-sell-agreement-life-insurance/
https://www.insuranceandestates.com/key-person-insurance/
https://www.insuranceandestates.com/cash-value-life-insurance/
https://www.insuranceandestates.com/cash-value-life-insurance/
https://www.insuranceandestates.com/infinite-banking-strategy-using-whole-life-insurance/
https://www.insuranceandestates.com/infinite-banking-strategy-using-whole-life-insurance/
https://www.insuranceandestates.com/using-life-insurance-as-your-own-personal-bank/
https://www.insuranceandestates.com/using-life-insurance-as-your-own-personal-bank/
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Types of Policies for Wealth Accumulation 

As discussed above concerning permanent life insurance, the type of permanent insurance varies 
based upon the method of cash accumulation and flexibility of policy premiums. Thus, the 
distinction between indexed and variable universal life, or traditional whole life, is based upon 
whether the market gains will determine cash value growth. 

For universal life policies, an indexed product will tie the cash accumulation to a number 
of market indexes such as the S & P 500. A variable life policy is more flexible, allowing 
more active investment in the markets. Whereas, a whole life policy offers a lower 
guaranteed return on cash value with non-guaranteed estimates based upon markets and 
projected dividends. 

Traditionally, infinite banking practitioners have emphasized whole life policies as the most 
viable product for this strategy. Paid up additions to the policy are typically used to expedite cash 
value growth and this growing fund of cash is usually earmarked to recapture debt owed to outside 
lenders.   

A current trend among insurance agents, however, is to recommend universal life policies 
for wealth accumulation and self-financing.  

On the pro side, these products may grow cash value more quickly due to the opportunity to 
participate in booming market years.  

On the con side, these products are historically viewed as more unstable, due to (1) the potential 
for market loss and (2) the potential that WKH\� EH� ³XQGHUIXQGHG´� GXH� WR� WKH� IOH[LEOH� SUHPLXP�
payment structured.  

Underfunding D�SROLF\�LVQ¶W�UHDOO\�DQ�LVVXH�ZLWK�WUDGLWLRQDO�ZKROH�OLIH�SURGXFWV�GXH�WR�WKH�fixed 
premium structure; however, these policies are less flexible and generally more expensive 
offering slower but more predictable (and perhaps reliable) growth of the cash. However, critics 
contend that because the policies are expensive, they may be vulnerable to forfeiture due to non-
payment of premiums.  

Tax Advantages of Cash Value Growth in Life Insurance Policies 

Permanent life insurance offers tax advantages that can expedite cash value growth. Proponents 
of life insurance as a wealth accumulator often ask whether you would rather pay taxes on the seed 
or the harvest? The correct answer is on the seed, where the taxes are considerably less than on 
the harvest. 

Regardless of the type of permanent life insurance, cash value that is left within the policy 
accumulates free of income taxes. This means that income taxes or capital gains are a non-issue 
until cash is withdrawn. In addition, traditional whole life insurance purchase with a mutual 
company (verses a stock company) consistently pays dividends.  

https://www.insuranceandestates.com/paid-up-additions/
https://www.insuranceandestates.com/paid-up-additions/
https://www.insuranceandestates.com/7702-plan-770-702j-accounts-explained/
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The payment of policy dividends in a mutual whole life policy can accelerate cash value growth 
in a tax-free environment because the IRS treats dividends as a return of premiums. This means 
WKDW�WKH�SROLF\�FDVK�YDOXH�³EDVLV´�PD\�EH�ZLWKGUDZQ�ZLWKRXW�FDVK�Senalties.  

Policy Loans 

A key feature that is essential to the private financing strategy discussed is the ability to take loans 
that are backed by the policy cash value. I equate this ability to taking out an equity loan against 
the equity in your home, but in a quicker and more favorable environment.  

:KDW� ,�PHDQ� LV� WKDW�D�KRPH�HTXLW\� ORDQ� UHTXLUHV�D� OHQJWK\�DSSURYDO�SURFHVV� WKDW�³GLQJV´�\RXU�
credit and results in foreclosure proceeGLQJV�LI�\RX�GRQ¶W�SD\�� 

$�ORDQ�DJDLQVW�\RXU�LQVXUDQFH�FDVK�YDOXH�LV�TXLFN��ZLWK�QR�DSSURYDO�SURFHVV�DQG�JHQHUDOO\�GRHVQ¶W�
even need to be repaid, although infinite banking practitioners often advise borrowers to do so just 
like any other business loan in order to reap the maximum value of your policy.  

Direct and Non-Direct Recognition 

Another key aspect of the infinite banking strategy is the ability to take out loans against the cash 
value, even up to the maximum amount, while the policy continues to perform. The reality is, 
particularly with non-direct recognition companies, that dividends continue to be paid to policy 
holders regardless of the outstanding loans.  Again, I equate this to earning equity on your home 
HYHQ�LI�LW�LV�OHYHUDJHG�KHDYLO\��7KH�GLIIHUHQFH�LV�WKDW�D�SRUWLRQ�RI�WKH�SROLF\�JURZWK�LV�³JXDUDQWHHG´�
DQG�HYHQ�WKH�NLQG�RI�JURZWK�WKDW�LV�XVXDOO\�GHILQHG�DV�³QRQ-JXDUDQWHHG´�KDV�KLVWRULFDOly performed 
through terrible economic times.  

Direct recognition companies may lower the dividend payment if there are outstanding loans, 
KRZHYHU��WRS�FRPSDQLHV�XVXDOO\�GRQ¶W�GUDVWLFDOO\�UHGXFH�GLYLGHQGV�HYHQ�LI�WKHUH�DUH�RXWVWDQGLQJ�
policy loans.  

The ability to take out policy loans offers the opportunity to create financial leverage and potential 
positive arbitrage by borrowing at low rates to finance more lucrative investment opportunities. 
Another aspect of the infinite banking philosophy is the velocity of money, because 100% of your 
money keeps working regardless of the amounts taken out as policy loans.  

Other Areas of Life Insurance Planning 

The following are other aspects of using life insurance strategically for estate planning 

1. SBA Loan Funding 
2. 1035 Exchanges 
3. Second to Die Policies 

There are in depth articles on the above topics on our blog at 
insuranceandestates.com/blog.  

https://www.insuranceandestates.com/life-insurance-loans/
https://www.insuranceandestates.com/life-insurance-loans/
https://www.insuranceandestates.com/infinite-banking-strategy-using-whole-life-insurance/
https://www.insuranceandestates.com/velocity-of-money-and-the-infinite-banking-concept/
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With that in mind, if ǇŽƵ͛ƌĞ�ƐƚĂƌƚŝŶŐ�Ă�ďƵƐŝŶĞƐƐ͕�ǇŽƵ�ŵĂǇ�ŶŽƚ�ďĞ�ĂǁĂƌĞ�ƚŚĂƚ�SBA loan 
funding requires life insurance and all of the considerations in this chapter apply.  
A 1035 exchange may also offer you a solid strategy ŝĨ�ǇŽƵ͛ƌĞ�ĐŽŶƐŝĚĞƌŝŶŐ�͞ƵƉŐƌĂĚŝŶŐ͟�
your existing life insurance product for another product.  
 
Life Insurance Chapter Summary 
History attests to the reliability of life insurance as a financial safeguard. 
 
The largest banks and corporations in the United States maintain massive reserves of 
life insurance called BOLI and COLI.  
 
Permanent life insurance offers advantages in most cases over temporary (or term) 
insurance. 
 
The type of permanent life insurance is usually based upon the formula for cash value 
approval and the flexibility of premium payments.  
 
Permanent life insurance can be used strategically for retirement planning.  
 
Temporary and permanent life insurance can be used strategically for estate tax 
planning. 
 
Temporary and permanent life insurance can be used strategically for business 
succession planning. 
 
Business planning may be enhanced through strategic life insurance planning. 
  
Other life insurance planning considerations are SBS loans, second to die policies and 
1035 exchanges. 
  

https://www.insuranceandestates.com/life-insurance-requirements-and-options-for-sba-loans/
https://www.insuranceandestates.com/life-insurance-requirements-and-options-for-sba-loans/
https://www.insuranceandestates.com/1035-exchange-life-insurance/
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CONCLUSION: Offense with 
Defense 
 

͞Offense Sells Tickets, Defense Wins Championships͘͟ 
 
Unknown  

 
Given the tactical knowledge that you now possess, I submit that if you have NO PLAN, 
ǇŽƵ͛ƌĞ�Ăůů�ŽƵƚ�ŽĨ�ĞǆĐƵƐĞƐ͘� 
 
The next steps are yours alone. The challenge is whether you going to take your 
knowledge and locate the right experts to help you plan for the worst while expecting 
the best?  
 
This does NOT need to be complicated. Having worked with countless clients for many 
years in ALL of the areas discussed in this guide, I can tell you that it boils down to a few 
simple steps which are: 
 

1. Get good estate planning advice. 
2. Get solid asset protection advice. 
3. Put together a good plan that includes both.  
4. Get the right life insurance to support the specific aspects of your plan.  
5. Consider the long game and not just the short one.  

 
Remember, we all become more vulnerable as we age, so it is important to make strong 
ŵŽǀĞƐ�ǁŚĞŶ�ǁĞ͛ƌĞ�ǇŽƵŶŐ͕�Žƌ�Ăƚ�ůĞĂƐƚ�ƌĞĂƐŽŶĂďůǇ�ǇŽƵŶŐ͕�ĂŶĚ�ǀŝďƌĂŶƚ͘�tŝƚŚ�ƚŚĂƚ͕�/�ǁŝƐŚ�
you Godspeed.   

 


